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COMPARATIVE CONSTITUTIONAL LAW 





DUE PROCESS IN CRIMINAL PROCEDURE: 
A COMPARISON OF TWO SYSTEMS 


JosePH M. SNEE, S.J.* AND A. KENNETH PYE+ 


The initial problem facing the lawyer who attempts to compare 
the criminal procedure of his own country with that of other nations 
is the way in which to approach the study of so complex a subject. 
Too often in the past, the assumption has been made that a meaningful 
result can be obtained by comparing the language of the statutes or 
constitutional provisions of one country with those of another and 
concluding that when the language is the same, the law is the same, 
and where the language is different, the law is different. The chief 
advantage of such a comparison is in its simplicity, in that the only 
variables are the differences in language or the omission of provi- 
sions in the law of one nation which is found in the law of another. 
The overwhelming disadvantage is that such a study often results in 
misleading conclusions as to the extent of similarities or differences. 


The first step in a comparison of laws must be a determination 
of what the law of one nation is in order that the laws of other 
nations may be compared with it. This in itself imposes a substantial 
problem when such a broad field as criminal procedure is the subject 
of study. There are obviously substantial differences between criminal 
procedure in our federal courts and the systems of procedure followed 
in many of the courts of our fifty states. Only the elastic concept of 
due process of law in the federal constitution and the various provi- 
sions of state constitutions restrict experimentation by the states with 
procedural innovations unknown to the traditional common law sys- 
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tem. The restrictions of the Bill of Rights have prevented such ex- 
tensive procedural change by the federal government, although the 
Federal Rules of Criminal Procedure have illustrated that significant 
changes can be made within the comparatively rigid federal structure. 

For the purpose of providing a basis of comparison with the laws 
of other nations, the basic similarities found in our state and federal 
systems are more important than the interesting differences. In an 
understanding of these points of similarity we can perhaps determine 
what Americans regard as the fundamentals of a fair system for the 
administration of criminal justice. 

The hard core of these similarities can be found in the require- 
ments of the due process clause of the fourteenth amendment. The 
problem then becomes one of determining the meaning of this term. 
It is one thing to state that due process is “that fundamental fairness 
essential to the very concept of justice’ or to describe it as the em- 
bodiment of those rights which are “implicit in the concept of ordered 
liberty’”* or to determine whether it has been violated by deciding 
whether there has been an abridgment of a “principle of justice so 
rooted in the traditions and conscience of our people as to be ranked 
as fundamental.’* It is a more difficult task to determine the rights 
to which an accused is entitled. 

To determine this question it is obviously necessary to catalogue 
the cases. This alone is not adequate, however, since not all or even 
most of the cases were decided by the present Court. It may be argued 
persuasively that some of the nineteenth century cases would not be 
decided the same way today. Furthermore, there are many questions 
which have never been decided. The Supreme Court has held that 
indictment by grand jury is not necessary,* trial by common law jury 
is not necessary,” the accused does not have to be afforded the privi- 
lege against self-incrimination,® a state court may admit evidence 
obtained by unreasonable search and seizure,’ a conviction may rest 
in part upon affidavits,® the state may be permitted to appeal on a 
question of law,® and an accused may be tried without counsel being 





1 Lisenba v. California, 314 U.S. 219 (1943). 

2 Palko v. Connecticut, 302 U.S. 319 (1937). 

3 Snyder v. Massachusetts, 291 U.S. 97, 105 (1934). 

4 Gaines v. Washington, 277 U.S. 81 (1928); Hurtado v. California, 110 U.S. 516 
(1884). 

5 Maxwell v. Dow, 176 U.S. 581 (1900). 

6 Adamson v. California, 332 U.S. 46 (1947); Twining v. New Jersey, 211 US. 
78 (1908). 

7 Wolf v. Colorado, 338 U.S. 25 (1949); Cf. Elkins v. United States, 364 U.S. 206 
(1960). 

8 West v. Louisiana, 194 U.S. 258 (1904). 

® Palko v. Connecticut, 302 U.S. 319 (1937). 
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provided for him by the state in some cases, without depriving the 
defendant of due process of law.’® Each of these factors in a dif- 
ferent factual setting might well result in the conclusion that there 
had not been “fundamental fairness.”’ 

Furthermore, the common background of all of our systems 
of criminal procedure has resulted in uniformity among the states in 
insuring certain rights. Where every state affords the right to an 
accused, the Supreme Court is not called upon to determine whether 
under the due process clause the accused is entitled to such a pro- 
cedure. Thus the Supreme Court has not been required to determine 
whether a state could abolish the concept of cross-examination by 
counsel altogether, could permit the finders of fact to read the grand 
jury transcript and the police reports prior to the beginning of the 
trial, could try an accused in absentia if he was served with process 
outside the state, or could alter the rules of evidence so drastically 
that evidence of bad character, hearsay and opinion evidence could 
be admitted without objection and form the basis for a conviction. In 
these areas we can only hope to reason by analogy. 

In using the due process clause as the standard we should not 
lose sight of the fact that it is an arbitrary basis in that it does not 
embrace all the common elements in the American system. Thus, 
while the privilege against self-incrimination contained in the fifth 
amendment has been held not to be included in the requirement of 
due process of law, the constitution of every state except two protects 
an accused from self-incrimination by state constitutional provision." 
To say it is not a fundamental right in American criminal procedure 
simply because it was once held not to be protected by the fourteenth 
amendment is to ignore reality. 

Assuming that a common basis of what American law regards as 
fundamental can be determined within these limitations, the second 
step is to determine which other countries should be the subject of 
study. An ambitious undertaking should include the study of all the 
nations of the civilized world. Such a project has been undertaken by the 
International Commission of Jurists in its study of the Rule of Law.” 





10 Betts v. Brady, 316 U.S. 455 (1942). Cf. Powell v. Alabama, 287 U.S. 45 (1932). 
See also Beaney, The Right to Counsel in American Courts (1955). 

11 McCormick, Evidence 256 (1954). 

12 The study has already produced considerable comment in the journals. The 
developments of the study may be traced in the Bulletins and in the Journals of the 
International Commission of Jurists. See also: “Rule of Law in the United States, 
Germany, Scandinavia, Turkey and Mexico,” 9 Annales de la Faculté de Droit d’Istan- 
bul, No. 12; Katz, “Rule of Law in Oriental Countries,” 6 Am. J. Comp. L. 520 (1957) ; 
Kiralfy, “The Rule of Law in Communist Europe,” 8 Int. & Comp. L.Q. 465 (1959) ; 
Letourneur & Drago, “The Rule of Law as Understood in France,” 7 Am. J. Comp. L. 
147 (1958). 
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Questionnaires have been sent to the bench, bar, and to legal educators 
in all countries belonging to the United Nations. The evaluation of 
the responses will give much insight into this immense undertaking, 
although it may be questioned whether the questionnaire method will 
provide a sufficient basis in itself for definitive conclusions.’* 

Such a project is obviously too vast an undertaking for a single 
article. Fortunately, such a comprehensive study is not essential in 
order to gain some understanding of the basic concepts of due process 
in criminal proceedings. 

Two major systems of law are in existence—the civil law system 
and the common law system. The United States, the British Common- 
wealth of Nations, and many of the newly emerging nations of the 
world which were formerly governed by the United Kingdom, have 
the basis of their criminal procedure in the common law. The remain- 
ing nations of Europe, the nations of Latin America, Turkey, and the 
former Belgian, French and Dutch colonial possessions, have systems 
based on the civil law. Japan has a civil law background, upon which 
many American concepts have been engrafted.'* Nationalist China 
likewise looks to the civil law for the structure of its criminal pro- 
cedure.’” 

While it is infeasible to discuss the technical provisions of the 
codes of every nation, it is possible to compare the common elements 
in American criminal procedure with the common elements in the 
criminal procedure of the civil law countries. The fact that certain 
common elements exist is clear from the agreement among the western 
European nations on an enumeration of the basic rights to which every 
person accused of crime is entitled—in the European Convention for 
the Protection of Human Rights and Fundamental Freedoms."® 





13 The American Bar Foundation’s Survey of the Administration of Criminal 
Justice in the United States rejected such an approach in favor of personal observations 
by trained staff members. See American Bar Foundation, “Plan for Survey” (1955). 

14 Abe, “Criminal Procedure in Japan,” 48 J. Crim. L. 359 (1957). 

15 Wang, “Chinese ahd American Criminal Law,” 46 J. Crim. L. 796 (1956) 
(primarily concerned with substantive criminal law). 

16 “Convention For the Protection of Human Rights and Fundamental Freedoms 
(1950),” 45 Am. J. Int. L. 24 (1951) [henceforth cited as “The European Convention”]. 
See Green, “The European Convention on Human Rights,” 5 World Aff. 435 (1951); 
Myers, “Human Rights in Europe,” 48 Am. J. Int. L. 299 (1954); Robertson, “The 
European Convention for the Protection of Human Rights,” 28 Brit. Y.B. Int. L. 363 
(1951); Triska, “The Individual and His Rights in the European Community, An Ex- 
periment in International Law,” 31 Tul. L.R. 283 (1957). See also, Jenks, The 
Common Law of Mankind (1958); Moskowitz, Human Rights (1958). The statement 
of basic rights in the European Convention should be compared with the report of the 
Seminar convened by the United Nations Economic and Social Council’s Commission 
on Human Rights to consider rights deemed basic in Far Eastern Countries (E/CN- 
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We shall adopt this approach and attempt to compare some of 
the fundamental concepts of American criminal procedure with the 
basic concepts in the criminal procedure of civil law countries. As a 
rule, the French Code of Criminal Procedure™ will be utilized as an 
example. Significant variations in the procedure of other civil law 
countries will occasionally be pointed out.’* 





4/765, March 5, 1958) and the “Universal Declaration of Human Rights of the 
United Nations” (1948). 

17 Code d’instruction criminelle (1958). 

18 More detailed treatment of the criminal procedure of individual civil law 
countries may be found in numerous sources: Jn General: Esmein, History of Con- 
tinental Criminal Procedure (1913); Haimson and Plucknett, The English Trial and 
Comparative Law (1952); Calamandrei, Procedure and Democracy (1956); Ploscowe, 
“The Development of Present-Day Criminal Procedure in Europe and America,” 48 
Harv. L.R. 433 (1935); Ploscowe, “The Investigating Magistrate in European Criminal 
Procedure,” 33 Mich. L.R. 1010 (1935); Ploscowe, “Measures of Constraint in European 
and Anglo-American Criminal Procedure,” 23 Geo. L.J. 762 (1935); Berg, “Criminal 
Procedure, France, England, United States,” 8 DePaul L.R. 256 (1959); Ploscowe, 
“Expert Witnesses in Criminal Cases in France, Germany, and Italy,” 2 Law & Contemp. 
Prob. 504 (1935); Razi, “Around The World’s Legal Systems,” 6 How. L.J. 1 (1960); 
Schwenk, “Comparative Study of the Law of Criminal Procedure in NATO Countries 
Under the NATO Status of Forces Agreement,” 35 N.C. L.R. 358 (1957); Biggs, 
“Procedure For Handling Mentally Il] Offenders In Some European Countries,” 29 
Temp. L.Q. 254 (1956); Symposium: “Conditional Release Pending Trial,” 108 U. of 
Pa. L.R. 290 (1960). 

China: Wang, “Chinese and American Criminal Law,” 46 J. Crim. L. 796 (1956). 

France: Devlin, “English and French Legal Methods: Crime,” 4 Int. & Comp. 
L.Q. 376 (1955); Freed, “Aspects of French Criminal Procedure,” 17 La. L.R. 730 
(1957) ; Haimson, “The Prosecution of the Accused—English and French Legal Meth- 
ods,” 1955 Crim. L.R. 272; Hauser, “Criminal Law in France,” 45 A.B.A. J. 807 
(1959) ; Howard, “Compensation in French Criminal Procedure,” 21 Mod. L.J. 387 
(1958) ; Keedy, “The Preliminary Investigation of Crime in France,” 88 U. of Pa. L.R. 
386, 692, 915 (1940); Patey, “Recent Reforms in French Criminal Law and Procedure,” 
9 Int. & Comp. L.Q. 383 (1960); Ploscowe, “Jury Trials in France,” 29 Minn. L.R. 376 
(1945) ; Ploscowe, “Administration of Criminal Justice in France,” 24 J. Crim. L. 24 
(1933); Ploscowe, “Development of Inquisitorial and Accusatorial Elements in French 
Criminal Procedure,” 23 J. Crim. L. 372 (1932); Vouin, “Protection of the Accused in 
French Criminal Procedure,’ 5 Int. & Comp. L.Q. 1, 157 (1956); Wright, “French 
Criminal Procedure,” 44 L.Q. Rev. 324 (1928); Wright, “French Criminal Procedure,” 
45 L.Q. Rev. 92 (1929). 

Germany: An excellent summary may be found in the War Office of the United 
Kingdom’s “Manual of German Law” (1952). Eichler, “German Criminal Jurisdiction,” 
5 Int. & Comp. L.Q. 542 (1956); Meyer, “German Criminal Procedure, The Position 
of the Defendant in Court,” 41 A.B.A. J. 592 (1955); Sweigert, “Legal System of 
Federal Republic of Germany,” 11 Hastings L.R. 7 (1959). 

Israel: Shoham, “Sentencing Policy of Criminal Courts in Israel,” 50 J. Crim. L. 
327 (1959). 

Japan: Abe, “Criminal Procedure in Japan,” 48 J. Crim. L. 359 (1957); Abe, 
“Self-Incrimination, Japan and the United States,” 46 J. Crim. L. 613 (1956); Meyers, 
“The Japanese Inquest of Prosecution,” 64 Harv. L.R. 279 (1950); Appleton, “Reforms 
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A discussion of the law of the nations of the Communist bloc 
has been omitted. This has been done for several reasons. Although 
the laws of these nations are civil law in their origin, the authors are 
unable to evaluate to what extent the provisions of law are followed 
in practice. The impact of Communist ideology upon a traditional 
civil law system has been noted by one astute observer.’® In the 
second place, the tradition of the bar at least in Soviet Russia is 
such that many formal provisions of the Code are of questionable 
effectiveness. The third reason is that neither of the authors is fluent 
in the languages of the Soviet bloc nations. The analysis of the law 
in these countries must be left to other writers.”° 

Even a general study of the criminal procedure of a foreign 
nation gives rise to significant difficulties. Initially the problem of 
terminology must be overcome. The phrase “due process” may not be 
used at all, but the enumeration of individual rights may in combina- 
tion add up to the equivalent of due process. In many cases, the 
rights may not be enumerated in the constitution itself but in the code 
of criminal procedure. If the rights are enumerated in the code but 
not in the constitution, under circumstances where history and tradi- 
tion regard them as a permanent part of the law, should not they be 
regarded as elements of “due process” to the same extent as if they 
were formally expressed in the constitution? Sometimes there may 
be no written enunciation of a due process clause at all, but an 
unwritten tradition permits the conclusion that due process does 
exist. Few would question the existence of a constitutional concept 
of due process in the United Kingdom despite the absence of any 
document expounding the principle.”* 

Perhaps the most difficult problem exists when the language of 
the foreign law is the same as that found in American law. Assuming 
that due process of law is required, does due process mean the same 
to the foreign lawyer and judge as it does to his American counter- 





in Japanese Criminal Procedure under Allied Occupation,” 24 Wash. L.R. 401 (1949). 
In addition to these sourdes, reference should be made to the “country law studies” 
of the criminal procedures of the NATO countries and Japan prepared by the United 
States Army, Air Force and Navy. 

19 Nemes, “Hungarian Law of Criminal Procedure In the Light of the Mindzenti 
Trial,” 17 Jurist 157 (1957). 

20 Semmes, “Justice Behind the Iron Curtain: Polish Lawyers Fight for the 
Criminally Accused,” 43 A.B.A. J. 697 (1957); Kiralfy, “The Rule of Law in Com- 
munist Europe,” 8 Int. & Comp. L.Q. 465 (1959); Brinkley, “The Rule of Law: The 
New Soviet Criminal Procedure,” 46 A.B.A. J. 637 (1960); Grzybowski, “Soviet 
Criminal Law, Reform of 1958,” 35 Ind. L.J. 125 (1960). 

21 As Justice Jackson pointed out in his dissenting opinion in Shaughnessy v. 
United States, ex rel. Mezzei, 345 U.S. 206, 223-224 (1953), with the British, “due process 
is a habit, if not a written constitutional dictum.” 
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part? Particularly where the meaning of due process is being deter- 
mined inductively by combining the individual rights enumerated, the 
student must be careful that “the right to counsel,” “confrontation,” 
etc., mean the same in a foreign code as in an American code. 

Another important limitation must be noted. Even assuming an 
understanding of what due process means in our law and what it or 
its equivalent means in the law of a foreign nation can be ascertained, 
a further basis of comparison must be used. Any analysis must be in- 
complete without a consideration of how these provisions work in 
practice. It is one thing to know that due process requires that the 
judge who has the duty to determine guilt should not be paid from 
fines.2* Such knowledge is incomplete, however, unless one knows 
whether states still utilize such a procedure.** Study of the law in 
action in the criminal courts of the United States often reveals a wide 
divergence between what the law provides and what actually occurs.** 
The same is true in other countries. Yet the importance of due pro- 
cess rests in the rights which a citizen receives, not the rights which 
a constitution or statute says he should receive. Such factors as the 
traditions of the bar and the integrity of the police may be more 
important than a grandiose statement of the rights of an accused in 
the constitution. Unfortunately, an appreciation of these factors 
requires intensive personal observation of the bench, bar, and actual 
court proceedings. Such a study is now being conducted in the United 
States by the American Bar Association.” Our personal observations 
have been confined to the United States, Germany, Italy, France, 
Turkey, and the United Kingdom.” 

One further observation should be made. The student should 
not hasten to the conclusion that, because differences are found to 
exist between the procedures of two nations, that necessarily means— 
or even probably means—a different result will be reached in a 
criminal prosecution by one sovereign rather than by the other. It 





22 Tumey v. Ohio, 273 U.S. 510 (1927). 

23 See Lee, “The Emergence and Evolution of a Constitutional Right to a Fair 
Trial Before a Justice of the Peace,” 20 Fed. B.J. 111 (1960). 

24 See Institute of Legal Research, University of Pennsylvania Law School, “A 
Study of the Administration of Bail in New York City (1958),” reprinted in 106 U. Pa. 
L.R. 685 (1958). 

25 See American Bar Foundation, “Plan for Survey [of the Administration of 
Criminal Justice in the United States]” (1955); National Commission on Law Ob- 
servance and Enforcement, “Report on Criminal Procedure” (1931). 

26 Our observations in the European countries are summarized in “Report of the 
Actual Operation of Article VII of the NATO Status of Forces Agreement” (1956) ; 
and in “Status of Forces Agreements: Criminal Jurisdiction” (1957). 
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has been pointed out by a distinguished authority”’ that the result 
in any trial depends upon the application of a principle of law to 
facts found to be true through the use of a particular procedure. The 
substantive law may differ or the procedure may differ. However, 
all systems have in common the fact that human beings must deter- 
mine what the facts are and apply the principles to these facts. Human 
beings as a rule seek to achieve a just result, whatever their nation- 
ality. Often this human equation will occasion similar results in the 
sense of acquittals or convictions where an academic comparison of 
the substantive and procedural law would have revealed considerable 
differences. 

These factors, the difficulty in determining our law, the difficulty 
in ascertaining foreign law, the difference between the law in the 
books and the law as it is applied to accused in the courts, and the 
effect of the human equation—all conspire to prevent any definite 
findings or conclusions. What is sought is insight into the concept of 
due process of law and an appreciation of the possible effects upon a 
defendant which may result from differing views of what rights are 
fundamental. 

We shall first consider those procedures and rights which are 
required by the due process clause in an American criminal proceed- 
ing. We shall also consider some of the rights which although not 
required to be afforded an accused by the due process clause are 
nevertheless considered characteristic American criminal procedure. 
Finally, we shall consider some of the rights which are considered 
basic in the procedure of civil law countries but which are considered 
of less importance in the United States. 


DEFINITE STANDARD OF GUILT 


A primary requisite for due process of law in a criminal pros- 
ecution is that the statute alleged to be violated must set forth a 
specific and definite standard of guilt. A penal statute creating a new 
offense must be sufficiently explicit to inform those subject to it just 
what conduct will render them liable to its penalties; and a statute 
forbidding or requiring the doing of an act, in terms so vague that 
men of common intelligence must necessarily guess at its meaning 
and differ as to its application, is repugnant to due process.”* 

Though this principle is not generally stated in express terms, 
its substance is part of the civil law jurisprudence. In civil law, the 





27 Frank, “Civil Law Influences on the Common Law—Some Reflections on ‘Com- 
parative’ and ‘Contrastive’ Law,” 104 U. Pa. L. Rev. 887, 896-910 (1956). 
28 Lanzetta v. New Jersey, 306 U.S. 451 (1939). 
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maxim, Nullum crimen, nulla poena sine lege,® is sacrosanct. This 
fundamental principle is reinforced by another: Poenalia sunt re- 
stringenda. If there exists any doubt as to the meaning or the exten- 
sion of a statute to certain activities, this doubt must be resolved 
in favor of the accused, and any extension by analogy is forbidden.” 
The approach, however, differs from that taken by the Supreme 
Court in the Lanzetta case. There, the Court struck down a convic- 
tion obtained under a vague and indefinite statute, without consider- 
ing whether Lanzetta’s activities could have been prosecuted under a 
more precise statute.*’ A civil law court would, we think, be more 
likely to consider whether the activity of the accused fell within the 
definition of the acts prohibited by the statute and was within the 
intent of the legislature. In such case, the civil law court would 
punish the accused, leaving to future determination the question of 
innocent activity which fell within the wording of the statute. 


Ex Post Facto LAws—RETROACTIVITY OF PENAL LAW 


In the United States, the constitutional prohibition against ex 
post facto laws on either the federal** or the state** level has made it 
unnecessary for the courts to consider such laws in the light of the 
due process clause of either the fifth or fourteenth amendments. The 
general repugnance to such laws throughout the civilized world is, 





29 The provision to this effect is usually found at the beginning of the penal codes 
of civil law countries, e.g., art. 4 of the Code pénal of France. See art. 7 of the European 
Convention: ’ 

(1) No one shall be guilty of any criminal offense on account of any act or omission 
which did not constitute a criminal offense under national or international law at 
the time when it was committed. Nor shall a heavier penalty be imposed than 
the one that was applicable at the time the criminal offense was committed. 

(2) This Article shall not prejudice the trial and punishment of any person for any 
act or omission which, at the time when it was committed, was criminal according 
to the general principles of law recognized by civilized nations. 

30 See Bouzat, Traité de droit pénal, § 68 (1951). A significant, although tempo- 
rary deviation from this principle was found in laws of Nazi Germany which did punish 
offenses by analogy. Hall, “Nulla Poena Sine Lege,” 47 Yale L.J. 165 (1937) ; Schwenck, 
“Criminal Codification and General Principles of Criminal Law in Germany and the 
United States—A Comparative Study,” 15 Tul. L.R. 541 (1941); Note, “The Use of 
Analogy in Criminal Law,” 47 Col. L.R. 613 (1947). It may be argued persuasively 
that certain states of the United States violate at least the spirit of this prohibition in 
prosecutions for common law misdemeanors. For an article defending the concept of 
the common law misdemeanor, see Kline and Hitchler, “Common Law Misdemeanor 
Doctrine,” 59 Dick. L.R. 343 (1955). 

31 Thornhill v. Alabama, 310 U.S. 88 (1940). 

32 Cf. People of the State of New York ex rel. Hatch v. Reardon, 204 U.S. 152 
(1907). 

33 U.S. Const. art. I, § 9. 

34 U.S. Const. art. I, § 10. 
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however, the clearest indication that such laws violate a fundamental 
right “implicit in the concept of ordered liberty.”** By dictum in an 
early case** the Supreme Court of the United States stated that the 
constitutional prohibition against ex post facto laws includes the 
following: 


(a) laws which make an action done before the passing of the 
law, and which was innocent when done, criminal; 

(b) laws that aggravate a crime or make it greater than it was 
when committed; 

(c) laws that change the punishment and inflict a greater punish- 
ment than the law annexed to the crime when committed; 
and 

(d) laws that alter the legal rules of evidence, and receive less 
or different testimony than the law required at the time of 
the commission of the offense, in order to convict the 
offender.** 


In the civil law jurisprudence the phrase “ex post facto law” 
is not generally used—possibly because of the dubious nature of its 
Latinity. Equivalent concepts are, however, expressed in the civil 
law penal codes. Thus, the French code is quite explicit: ‘““No petty 
offense, no misdemeanor, no felony can be punished with penalties 
which have not been established by law prior to the time they were 
committed.’** There is no doubt that this provision of the French 
code bars prosecution under laws of the first two kinds enumerated 
in Calder v. Bull; it would also bar prosecution under a law of the 
third type, since an increase in penalty raises the grade of the of- 
fense.*® On the other hand, laws which change the competence of 
courts or introduce procedural reforms are given retroactive effect, 
the one exception being a law which would, if applied retroactively, 
deprive an accused of an appellate remedy to which he was formerly 
entitled. 

French jurisprudence, moreover, generally gives retroactive effect 
to penal laws whenever this will benefit the accused or convicted per- 
son.*° A conviction will not be sustained under a law which has been 





35 The phrase is that of Mr. Justice Cardozo in Palko v. Connecticut, 302 US. 
319, 325 (1937). 

36 Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798); see also Ex parte Garland, 71 US. 
(4 Wall.) 333 (1866); Burgess v. Salmon, 97 U.S. 381, 384 (1878). 

37 This does not include a statute enlarging the class of competent witnesses. 
Hopt v. Utah, 110 U.S. 574, 589 (1884). 
38 Code Pénal, art. 4. 
39 Jd., art. 1. 
40 See Bouzat, Traité de droit pénal, §§ 1519-1536 (1951). 
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abrogated since the offense was committed. If a new law reduces the 
penalty or the grade of an offense, it will be applied retroactively; and 
if a new law reduces the period for the running of the statute of limi- 
tations, a criminal prosecution may be barred under the new statute 
even though it would otherwise be possible under the old law. But 
if the new law increased the time for the running of the statute of 
limitations, the old law will be applied.*t While these retroactive 
effects are certainly not required by a concept of due process, the 
civil law countries are generally inclined to give to the accused the 
benefit of any change in the law. 


Similar provisions against the retroactivity of penal law, unless 
more favorable to the accused, are found in other civil law countries. 
Thus, under Italian law, “No one may be punished for an act which, 
under the law prevailing at the time it was committed, did not con- 
stitute an offense.’** Subsequent legislation favorable to the accused 
is given retroactive effect.** Punishment adjudged under a statute 
which is subsequently abrogated is not to be executed.** The Turkish 
Criminal Code* contains identical provisions. 

Interesting divergences from the general practice can, however, 
be found, for example, in Denmark. Though the maxim, Nullum 
crimen, nulla poena sine lege, is in general followed in Danish juris- 
prudence, the Danish Penal Code** provides that any conduct, though 
not specifically denounced, may be punished if it is fully equal to 
conduct for which criminal liability is determined by law. The Code 
also directs that criminal liability, as well as the measure of sentence, 
shall be determined by the criminal law in effect at the time that 
sentence is passed, unless this would result in a more severe sentence 
than was imposable under the prior legislation.** In June 1945, the 
Danish Parliament enacted two clearly ex post facto laws for the 
punishment of acts committed by Danish quislings during World 
War II. The death penalty was reestablished for that purpose, pro- 
cedural laws were changed, and the right of appeal was restricted. 
These laws were, of course, extraordinary enactments politically in- 





41 A contrary result has been reached in the United States, United States v. Powers, 
307 U.S. 214 (1945), rehearing denied 308 U.S. 631 (1939). 

42 Codice di Procedura Penale, art. 2. See also Costituzione delle Repubblica 
Italiana, art. 25. 

43 Codice di proc. pen., art. 2. 

44 Ibid. 

45 Turkish Criminal Code, art. 1-2 (English Translation issued by Hq., USAFE, 
1 May 1960). 

46 Art. 1. 

47 Danish Civil Penal Code, § 3, par. 1. 
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spired and may be considered deviations from the general principle 
against ex post facto laws.** 


BILLs oF ATTAINDER 


A bill of attainder or, where a penalty less than death is decreed, 
a bill of pains and penalties is a legislative act which inflicts punish- 
ment without a judicial trial. The Constitution of the United States 
forbids both the federal government*® and the states” to inflict crim- 
inal penalties in this manner. While the prohibition against bills of 
attainder and bills of pains and penalties is the subject of express 
provisions in the text of the federal constitution, there can be no doubt 
that the infliction of criminal penalties by a political organ of govern- 
ment runs counter to deep-rooted concepts of due process in Anglo- 
American jurisprudence. 

So far as the civil law countries are concerned, the question of 
bills of attainder or of pains and penalties can be disposed of with 
dispatch. French law, the modern prototype of the civil law systems, 
knows nothing of the bill of attainder or bills of pains and penalties. 
All criminal process is judicial process. This principle is so strongly 
engrained in French jurisprudence that, under the Constitution of 
1946, even impeachment of the President of the Republic, although 
initiated by the National Assembly, was to be tried by the High Court 
of Justice rather than by the assembly. 

The European Convention specifically provides that “no one 
shall be deprived of his life intentionally save in the execution of a 
sentence of a court following his conviction of a crime for which this 
penalty is provided by law.’”’' The article which follows makes it 
clear that a judicial trial is also required before lesser penalties can 
be imposed.™* 

NOTICE AND PREPARATION 


In all federal prosecutions in the United States, the sixth amend- 
ment assures to the accused the right “to be informed of the nature 
and cause of the accusation.” The indictment or information must 
charge the crime with such reasonable certainty that he can make his 
defense and protect himself after judgment against another prosecu- 
tion for the same offense.** Cases arising under the due process clause 
of the fourteenth amendment have tended to speak in terms of the 





48 Cf. European Convention, art. 7, supra note 29. 

49 U.S. Const. art. I, § 9; Ex parte Garland, supra note 36. 

50 U.S. Const. art. I, § 10; Cummings v. Missouri, 71 U.S. (4 Wall.) 277 (1866). 
51 Art. 2. 

52 Art. 6. 

52 United States v. Cruikshank, 92 U.S. 542, 544 (1876). 
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vagueness or indefiniteness of the statute under which prosecution is 
brought, rather than in terms of the right of the accused to be in- 
formed of the nature and cause of the accusation. The language used 
in these cases, however, would indicate that a vague statute is uncon- 
stitutional precisely because it prevents the accused from knowing the 
nature and cause of the accusation.” 

A further right, inherent in the due process clauses of both the 
fifth and the fourteenth amendments, is adequate time and opportu- 
nity for preparation of a defense. Again, these cases are couched in 
terms of the right to counsel, but the language cf the Court leaves no 
doubt that the opportunity to prepare an adequate defense is fun- 
damental.*° As with the right to counsel, the extent of the opportu- 
nity to prepare the defense seems to depend on the circumstances of 
the individual case.*® 

Codes of the civil law countries generally contain detailed pro- 
visions designed to provide the accused with specific information as 
to the charges against him and to afford adequate opportunity for 
preparing his defense. Thus, the French Code of Criminal Procedure 
requires the investigating magistrate, at the very outset of the hear- 
ings, to inform the accused of the charges against him and of his 
right to counsel in the preparation of his defense,®’ and all documents 
must be made available to the accused or his counsel at least twenty- 
four hours prior to each hearing.** Any failure to observe these re- 
quirements nullifies the proceedings and the documents may not be 
used against the accused.*” The accused may at all times communicate 
freely with his counsel,®’ who must be present at any interrogation or 
confrontation of the accused.*' All reports or statements of expert 
witnesses are to be made available to the accused,” and he is to be 
informed within twenty-four hours of the decision of the investigat- 
ing magistrate whether to dismiss the charges or refer them for trial.®* 

Unlike grand jury proceedings in the United States, the French 
code provides ample opportunities for notice and representation to 
an accused who is charged with a felony before the chambre d’accusa- 
tion—the civil counterpart of the common law grand jury. Notice 





54 See Winters v. New York, 333 U.S. 507, 509-510 (1948). 
55 See Powell v. Alabama, 287 U.S. 45, 66, 71 (1932). 

56 See Betts v. Brady, 316 U.S. 455, 462-463 (1942). 

57 Code d’instr. crim., art. 114 (France). 

58 Jd., art. 118. 

59 Jd., art. 170. 

69 Jd., art. 116. 

61 Jd., art. 118. 

62 Jd., art. 167. 

63 Jd., art. 183. 
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of such hearings must be given to the accused or his counsel, after 
which a minimum of forty-eight hours must elapse before the hear- 
ing, if the accused is in detention, and otherwise a minimum of five 
days.** The accused has the right to file memoranda in his behalf 
with the chambre d’accusation,” which may also in its discretion 
allow the accused to appear personally. If the chambre d’accusation 
orders a supplementary investigation, the file of the proceedings is 
to be deposited in the office of the clerk, the parties are to be notified, 
and the accused is to have access to this file.** This file must remain 
in the clerk’s office for at least forty-eight hours if the accused is in 
detention, and otherwise for at least five days.** Notice of the deci- 
sion of the chambre d’accusation must be given to the accused with- 
in twenty-four hours.” 

In the trial of felony cases before the cour d’assises, the French 
code requires that the accused be notified of the decision of referral 
and that a copy thereof be served on him.” After a preliminary 
examination of the accused by the president of the court,” at least 
five days must be given to the accused to prepare his defense before 
the start of the trial.” Meanwhile, and at all times, the accused must 
have free access to the files in his case and has the right to communi- 
cate freely with his counsel.** He must be given a free copy of the 
procés-verbal containing the statements made by the witnesses against 
him in the preliminary investigations."* He must receive twenty-four 
hours’ notice of the list of prosecution witnesses® and forty-eight 
hours’ notice of the list of jurors,’® evidently with a view to determin- 
ing whether any of these latter are to be challenged.” The French 
code also requires notice of the charges and reference to the statute 
to be served on the accused in the case of misdemeanors to be tried by 
the tribunal correctionnel,"® as well as in the case of petty offenses 





64 Jd., art. 187. 
65 Jd., art. 158. 
66 Id., art. 199. 
67 Id., art. 208. 
68 Jd., art. 209. 
69 Jd., art. 217. 
70 Id., art. 268. 
71 Jd, art. 272. 
72 Id., art. 277. 
73 Id., art. 278. 
74 Id., art. 279. 
75 Id., art. 281. 
76 Jd., art. 282. 
77 For challenge to jury, see Code d’instr. crim., art. 297-301 (France). 
78 Id., art. 389. 
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to be tried by a single magistrate.*® While misdemeanors detected 
flagrante delicto may be brought to trial without delay,*® the court 
must inform the accused of his right to request a continuance; and if 
such request is made, at least three days must elapse before the case 
may be brought to trial.*’ 

The civil law system, as exemplified by the French code, makes 
ample provision for notice to the accused of the specific offense 
charged against him and affords adequate opportunity for preparing 
his defense. The rationale of these provisions is clearly the convic- 
tion that lack of such notice and opportunity would be unfair to an 
accused, and the provisions are therefore grounded upon the concept 
of due process, even though this phrase is nowhere used in reference 
to them. Indeed, it may be said that the French procedure, which 
allows access to the pre-trial investigations, gives greater opportunity 
for discovery and the preparation of a defense than does the Ameri- 
can procedure. 

Compare the position of the accused under federal criminal 
procedure. He has no right to appear before the grand jury.*? He 
has no right to see the grand jury transcript.** He may inspect the 
documents, books, papers, photographs, or other tangible objects in 
the hands of the Government only if the objects belonged to him or 
were obtained from others by seizure or process.** In most federal 
courts he cannot obtain inspection of his confession.*° He cannot 
obtain inspection of statements of government witnesses before they 
take the stand.** He has no right to see any memoranda prepared by 
government agents as a result of investigating the case.*’ He can 
ascertain the identity of an informant in an appropriate case.** He 
has no right even to obtain the name of witnesses whom the Govern- 
ment intends to call except in capital cases, and then he may learn 
their identity only three days before trial.*® It is doubtful if any civil 
law country would consider that such a state of law meets the require- 
ments of fundamental fairness. American military law is much closer 
to the civil law viewpoint, providing free access to the defense.” 





79 Id., art. 532. 

80 Jd., art. 393. 

81 Jd., art. 396. 

82 18 U.S.C. § 3005 (1958). 

83 Federal Rules of Criminal Procedure, Rule 6. 
84 [bid. 

85 Federal Rules of Criminal Procedure, Rule 16. 
86 Schaffer v. United States, 221 F.2d 17 (Sth Cir., 1955). 
87 18 U.S.C. § 3500 (1958). 

88 Palermo v. United States, 360 U.S. 343 (1959). 
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ASSISTANCE OF COUNSEL 


By federal statute,*' a person indicted for treason or other capital 
offenses in a federal court is entitled to the assistance of counsel for 
his defense; and on his request, the court must assign him counsel. 
Under the Federal Rules of Criminal Procedure,®* the court must 
assign counsel in all cases, unless the accused expressly waives the 
right to counsel or is able to retain counsel. The opinion of the Su- 
preme Court in Johnson v. Zerbst® indicates that these may not be 
constitutional, as distinguished from statutory, requirements in all 
federal cases. It is clear that the sixth amendment guarantees to an 
accused the right to retain counsel of his own choice in all cases. In 
view of the decision in Powell v. Alabama,** based on the due process 
clause of the fourteenth amendment, it would seem that the duty to 
assign counsel to indigent defendants at least in capital cases is re- 
quired by the due process clause of the fifth amendment, if not by 
the provisions of the sixth, since the states cannot be held to a higher 
standard than the federal government in such matters. So far as 
trials in state courts are concerned, the Powell case clearly requires 
the assignment in all capital cases, on due process grounds; and on 
the same basis there is a constitutional right to assigned counsel in 
other cases where the circumstances are such that the assistance of 
counsel is necessary for the preparation and presentation of an ade- 
quate defense.** To date, however, the Supreme Court has not made 
the assignment of counsel a universal requirement as a matter of due 
process.*® Certainly in most cases the accused may waive his right 
to the assistance of counsel, retained or assigned, provided this is done 
intelligently. The trial judge could, of course, refuse to permit such 
waiver where he considered the assistance of counsel essential for a 
proper defense. 

The accused does not have a right to be represented by counsel 
during the police investigation.” Apparently the absolute right to 
counsel** occurs only after indictment, and thus far the Supreme 
Court has not required that the states appoint counsel to advise an 





91 See Kent, “The Jencks Case—The Viewpoint of a Military Lawyer,” 45 A.B.A. 
J. 819 (1959). 

92 Rule 44. 

93 304 U.S. 458 (1938). 

94 287 US. 45 (1932). 

95 Moore v. Michigan, 335 U.S. 155 (1957); Gibbs v. Burke, 337 U.S. 773 (1949). 

96 Bute v. Illinois, 333 U.S. 640 (1948); Betts v. Brady, 316 U.S. 455 (1942). 

97 Cicenia v. La Gay, 357 U.S. 504 (1958); Crooker v. California, 357 U.S. 433 
(1958). Cf. practice in military law, United States v. Gunnels, 8 USCMA 130, 23 
CMR 354 (1957). 

98 Spano v. New York, 360 US. 315 (1959). 
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indigent after indictment but before trial. Even the mandate of 
the sixth amendment apparently does not require the appointment of 
counsel at all stages of the pretrial investigation.” 


The civil law codes quite generally provide for the assistance of 
counsel in the defense of an accused person.’”’ Thus, the French code 
provides that the examining magistrate, at the outset of the pre- 
liminary investigation, must explicitly inform the accused of his right 
to retain counsel; he must also appoint counsel for the accused, if the 
latter so requests." At the preliminary investigations, the accused 
may be heard or confronted only in the presence of his counsel.’®” 
Under the code, these are jurisdictional requirements: failure to ob- 
serve them nullifies all subsequent proceedings.’** While the accused 
may waive these rights, such waiver must be explicit and is to be 
made only in the presence of counsel or upon notice to the latter.’ 
Counsel is also required to be present when the seals on real evidence 
are removed by the examining magistrate.’” 


While neither the accused nor his counsel has the right to appear 
before the chambre d’accusation (any more than in the United States 
they would have the right to appear before a grand jury), nevertheless 
the petitions of the prosecution to the chambre are to be made avail- 
able to the accused or his counsel,’ and the accused is entitled, pro se 
or through his counsel, to submit to the chambre such memoranda as 
he may wish.’ 





99 Apparently there is no obligation to appoint counsel for an indigent for a 
preliminary examination under Rulé 5(b) or on a hearing before a Commissioner 
upon a warrant of removal under Rule 40(b): Hall and Glueck, Cases on Criminal 
Law, 605 (1958). It may be doubted whether the Supreme Court would have decided 
Crooker and Cicenia the same way if the cases had arisen under the sixth amendment. 

100 The European Convention provides in art. 6(3)(c) that everyone charged with 
a criminal offense has the right “to defend himself in person or through legal assistance 
of his own choosing or, if he has not sufficient means to pay for legal assistance, to be 
given it free when the interests of justice so require.” 

101 Code d’inst. crim., art. 114 (France). 

102 Jd., art. 118. 

103 Jd., art. 17. 

104 Jbid. 

105 Jd., art. 97. 

106 Jd., art. 197. 

107 Jd., art. 198. Cf. 18 U.S.C. § 1504 (1958): “Whoever attempts to influence 
the action or decision of any grand or petit juror of any court of the United States 
upon any issue or matter pending before such juror, or before the jury of which he is a 
member, or pertaining to his duties, by writing or sending to him any written communi- 
cation, in relation to such issue or matter, shall be fined not more than $1000 or 
imprisoned not more than six months, or both. 

“Nothing in this section shall be construed to prohibit the communication of a 
request to appear before the grand jury.” 
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In felony cases, tried before the cour d’assises, the accused is to 
be requested to select counsel, and if he does not do so, the president 
of the court is required to appoint counsel for him.’ The accused 
is to be free at all times to communicate with his counsel,’ whose 
presence at the trial is compulsory.’*® In misdemeanor cases, tried be- 
fore the tribunal correctionnel, the accused is likewise entitled to 
counsel, and the court must appoint counsel for him if he so re- 
quests.’"? The assistance of counsel in misdemeanor cases is compul- 
sory when the court grants the defendant’s request that the trial pro- 
ceed in his absence,'’* and also whenever the court determines that 
the assistance of counsel is necessary for an adequate defense.'” 
Communications between the accused and his counsel are privileged 
and may not be admitted in evidence against the accused.’"* In trials 
for petty offenses before a single magistrate, the accused is entitled to 
retain counsel, but there seems to be no requirement that counsel be 
appointed for him by the court. 

Under French law, therefore, the accused is entitled to be assisted 
by counsel of his own choice in all cases, as in American law. At his 
request, the examining magistrate and the trial court must appoint 
counsel for the accused, with the apparent exception of the trial of 
petty offenses. The due process concept which underlies these pro- 
visions, based on the philosophy that adequate defense of the accused 
requires assistance of expert counsel, is evidenced by the requirement 
that counsel shall be either barristers or solicitors,’** as well as by the 
provision that counsel shall be appointed, despite waiver by the 
accused, in all felony cases'’® and whenever the absence of counsel 
would tend to compromise the defense.’'” 

Provisions for representation by counsel under French law are 
more extensive than generally found in the law of other countries. In 
Italy, for instance, while counsel will be appointed for an accused if 
he has not selected counsel,''® the counsel does not have the right to 





108 Code d’instr. crim., art. 274 (France). 

109 Jd., art. 278. ' 

110 Jd., art. 317. 

111 Jd, art. 411. 

112 Jd., art. 411. 

113 Jd., art. 417. 

114 Jd., art. 432. The same rule seems to exist in trials for petty offenses before 
United States Commissioners. See “Rules for Trial of Petty Offenses before United 
States Commissioners,” Rule 2. 

115 Code d’instr. crim., art. 114, 275, 417. By way of exception, the accused may 
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116 Jd., art. 275. 

117 Jd., art. 417; Cf. art. 411. 

118 Codice di procedura penale, art. 304, 366. 
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actually represent the accused before the judge of instruction."® The 
absence of this right has been severely criticized by an outstanding 
Italian authority.’” 

In Ireland apparently there is no provision for providing counsel 
for indigents.’*! 


PRESENCE OF ACCUSED AT TRIAL 


In the United States, it has been stated that an accused has the 
right to be present at his trial whenever his presence bears a reason- 
able relationship to the opportunity to present a complete and full 
defense.'*? This does necessarily include the right to be present at a 
viewing, by the jury, of the scene of the crime.'** Although the 
question does not seem to have been the subject of constitutional ad- 
judication, it is a general principle of American jurisprudence that in 
the case of a felony there can be no trial on the merits in the absence 
of the defendant.’** In some states, trial for misdemeanor may pro- 
ceed in the voluntary absence of the defendant, provided the court 
has acquired jurisdiction. Under the Federal Rules of Criminal 
Procedure,’** in non-capital cases the defendant’s voluntary absence 
after the trial has begun in his presence does not preclude the trial 
from proceeding up to and including the return of the verdict. 

The codes of civil law countries quite generally provide for the 
trial of an accused in absentia under certain circumstances. At the 
same time, they universally allow the accused to be present at his 
trial if he so wishes, except in unusual circumstances such as unruly 
conduct.'*® Where, however; his absence is voluntary, the French 
code for example, makes provision for trial of the case in his absence 
and for judgment by default or by contumacy. Before these trials in 
absentia, so alien to the traditions of Anglo-American jurisprudence, 
can be evaluated from the viewpoint of due process, it will be neces- 
sary to consider in some detail the provisions of the French code. 

Contumacy. When a person indicted for felony has not been 





119 He does have the right to assist in the interrogation of the accused, be present 
at a reconstruction of the crime, the examination of experts, and at identifications. 
Id., art. 135, 309-bis. Cf. Anonymous v. Baker, 360 U.S. 287 (1960). 

120 Calamendrei, Procedure and Democracy, 93, 94, 102, 103 (1956). 

121 The exact provisions of Irish law are not clear to us. However, Ireland filed 
a reservation against that part of article 6(c) of the European Convention, supra 
note 100, which provided for the appointment of counsel for indigents on the ground 
that it was contrary to existing law. 

122 Snyder v. Massachusetts, 291 U.S. 97 (1934). 

123 Ibid. 

124 See 5 Wharton, Crime, Law and Proc. § 2007 (12th ed. 1957). 

125 Rule 43. 

126 Code d’instr. crim., art. 322 (France). 
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arrested or does not appear in response to a summons to trial, or 
when he escapes after such arrest or appearance, the cour d’assises 
issues a new order that he appear for trial within ten days or be 
declared contumacious,'*’ and this order is to be published in his place 
of domicile.’** Upon his continued failure to appear, the court pro- 
ceeds to undertake a judgment of contumacy,'*® at which the accused 
may not be represented by counsel. His relatives or friends may, how- 
ever, present excusing causes to the court on his behalf,’*® and the 
court, if it finds legitimate excuse for the non-appearance of accused, 
will order a stay of the contumacy proceedings so long as the excuse 
continues valid.’*' In the absence of such excuse, the court, sitting 
without a jury, considers the felony accusation on its merits.’ A 
conviction of the contumaceous accused is equivaient to a conviction 
of the felony charged, he loses his civic rights, and his property is 
sequestered.’** If, however, the person convicted by proceedings in 
contumacy surrenders or is arrested before the statute of limitations 
has run, the conviction is quashed and the case is tried again on the 
merits and in his presence; and restitution is made of his sequestered 
property.’ 

Default. An analogous procedure, called judgment by default, 
is followed in the case of misdemeanors in the tribunal correctional 
and of petty offenses tried before a single magistrate. Before a judg- 
ment by default can be rendered against an absent defendant, it must 
be established either that he was personally served with a summons or 
that he had actual knowledge of service by publication.’* As in the 
case of contumacy, a judgment by default may be reopened by the 
defaulter within a specified time after he receives notice of the judg- 
ment or, if no such notice is received, then before the statute of limi- 
tations has run,’** and in such case, the charges against him are tried 
de novo on the merits and in his presence. 

Once the statute of limitations has run,’*’ a sentence of fine or 
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137 The statute of limitations is ten years for felonies, three years: for misde- 
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offense, if there has been no investigation or prosecution in the meantime. Code d’instr. 
crim., art. 7-9. 
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imprisonment which has been imposed by judgment of contumacy or 
default can no longer be executed. On the other hand, if there has 
been a judgment of contumacy, the property of the contumaceous 
person remains sequestered, and an account thereof is given to the 
person entitled to receive it, once the conviction has become irrevo- 
cable by the lapse of the terms given to him to surrender himself— 
i.e., once the statute of limitations has run.’** 

Excused Absence. In the case of offenses punishable by fine or 
by imprisonment for less than two years, the accused may request that 
the trial be conducted in his absence by the tribunal correctionnel, 
and in such case his counsel appears for the accused.'*® In the case 
of petty offenses punishable by fine only, the accused may elect to pay 
the fine in settlement of the case.'*° Such payment is regarded as 
an admission of guilt, and there are no further criminal proceedings."*' 

What is to be said of trials in absentia from the viewpoint of due 
process? Historically, the common law requirement of the defendant’s 
presence at a criminal trial—or at least at the start of the trial, 
followed by his voluntary absence—traces, as does the requirement 
of service in civil cases,’*? to the concept of physical power to enforce 
judgment as the sole basis for jurisdiction. The requirement is, how- 
ever, so deeply rooted in Anglo-American legal tradition and is such 
an obvious protection against the abuses of outlawry in the old com- 
mon law,'** that it would doubtless on that basis be held to be de- 
manded by the due process clauses of the fifth and fourteenth amend- 
ments, should the question ever arise.’** 

It may be queried, however, whether the civil law practice of 
trials in absentia is contrary to a broader concept of due process— 
whether the practice is inherently and fundamentally unfair."*° The 
requirements of actual notice and the admission of excusing causes, as 
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well as the possibility of a new trial de novo and the non-enforceability 
of judgment after a certain period, all seem to be predicated upon con- 
cepts of due process in the more universal sense of the term and at the 
same time effectively preclude any substantial prejudice to the 
accused by reason of a trial during his voluntary absence. 


RIGHT OF CONFRONTATION 


The sixth amendment to the Constitution guarantees to an 
accused the right ‘“‘to be confronted with the witnesses against him.”'** 
The precise scope of this guarantee, as well as the extent to which it 
applies to state prosecutions via the due process clause of the four- 
teenth amendment, is the subject of some doubt.*** 

However, the right to confrontation does not mean that in all 
cases testimony is inadmissible unless given in court in the presence 
of the defendant. The Supreme Court has recognized that in some 
circumstances the right of the accused must give way to consider- 
ations of public policy and the necessities of the case.’** State statutes 
permitting depositions to be admitted where it is impossible or im- 
practicable to produce the witness at trial have been sustained against 
attacks upon the ground that they violated the due process clause.'*® 
And it is clear that in a court-martial the right to confrontation is not 
quite so broad as it generally is in federal civilian courts.’ 

Nor does the confrontation requirement, at least under the 
fourteenth amendment’s due process clause, mean the constitutional 
canonization of all the common law rules on the exclusion of hearsay 
evidence. In Stein v. New York,'*' the Supreme Court stated flatly: 
“The hearsay-evidence rule, with all its subtleties, anomalies and rami- 





146 U.S. Const., amend. VI; Mattox v. United States, 156 U.S. 237 (1895); Motes 
v. United States, 178 U.S. 458 (1900). 

147 See West v. Louisiana, 194 U.S. 258 (1904). 

148 Mattox v. United States, 156 U.S. 237, 242-244 (1895). However, Rule 36 of 
the Federal Rules of Criminal Procedure provides that in all trials the testimony of a 
witness shall be taken orally in open court unless otherwise provided by an act of 
Congress or the court rules. No statute or rule permits the Government to utilize 
depositions. 

149 West v. Louisiana, 194 U.S. 258 (1904); Haynes v. People, 128 Colo. 565, 
265 P.2d 995 (1954); People v. Fish, 125 N.Y. 136, 26 N.E. 319 (1891); Harrison v. 
State, 112 Ohio St. 429, 147 N.E. 650 (1925), aff'd, 270 U.S. 632 (1926); State ex rel, 
Drew v. Shaughnessy, 212 Wis. 322, 249 N.W. 522 (1933). 

150 Under United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960), a 
deposition may be admissible if the accused was afforded the right to be present and 
to be represented by qualified counsel at its taking. Prior to this decision a deposition 
was admissible even though the accused was not afforded the right to be present. 
United States v. Sutton, 3 USCMA 220, 11 CM 220 (1953); United States v. Parrish, 
7 USCMA 337, 22 CMR 127 (1956). 

151 Stein v. People of State of New York, 346 U.S. 156 (1953). 
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fications, will not be read into the Fourteenth Amendment.” The same 
principle is doubtless, to some extent at least, applicable to the right 
of confrontation under the sixth amendment.’®” 

It seems clear that “confrontation” in the American consti- 
tutional sense means something more than the physical co-presence 
of defendant and witness at the time the latter’s testimony is taken. 
The main objective embodied within the right of confrontation in the 
constitutional sense is to secure to the accused the right of cross- 
examination, and the secondary or subordinate objective is to permit 
the triers of fact to observe the demeanor and assess the credibility 
of a witness."** Dean Wigmore has pointed out:'™* 

There never was at common law any recognized right to an indis- 

pensable thing called Confrontation as distinguished from Cross- 

Examination. There was a right to cross-examination as indispen- 

sable, and that right was involved in and secured by confrontation, 

it was the same right under different names . . . . It follows that, 

if the accused has had the benefit of cross-examination, he has had 

the very privilege secured to him by the Constitution. 


Dean Wigmore also points out’®® that this is not a right without ex- 
ceptions, for the simple reason that the hearsay rule has always ad- 
mitted of exceptions and that further exceptions may be created in 
the future. 

It should also be noted that, in the United States, the right of 
confrontation or cross-examination has never been extended to the 
testimony of witnesses before a grand jury,'®* nor to the preliminary 
interrogation of prospective witnesses by a prosecuting attorney. The 
furthest step in this direction seems to be the right granted to an 
accused person to interrogate witnesses at the preliminary examina- 
tion which precedes the referral of charges for trial by court- 
martial.*®? 

In the civil law systems generally, the preliminary testimony of 
witnesses is taken by the examining magistrate outside the presence 
of the accused or his counsel.’** They are afterwards required to 
repeat their testimony in his presence. This is the process which is 





152 However, the Supreme Court has pointed out recently that it regards con- 
frontation as “fundamental” and that it has been “zealous” to protect it not only in 
criminal cases but in all types of cases where administrative or regulatory action has 
been under scrutiny. Greene v. McElroy, 360 U.S. 474 (1959). 

153 Mattox v. United States, 156 U.S. 237 (1895). 

154 5 Wigmore, Evidence § 1397 (3d ed. 1940). 

155 bid. 

156 Indeed, hearsay may be the basis for an indictment. See Costello v. United 
States, 350 U.S. 359 (1956). 

157 UCMJ, art. 32, 10 U.S.C. § 832 (1958 ed.). 

158 See Code d’instr. crim., art. 102 (France). 
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called confrontation, at which counsel for the accused may be present 
but has no right of cross-examinations. The failure to provide the 
opportunity for cross-examination at this preliminary investigation 
parallels the lack of opportunity for cross-examination before the 
common law grand jury—with one important difference. The file 
which is compiled as a result of this preliminary investigation is avail- 
able to the court prior to the subsequent trial; and, in the case of petty 
offenses tried by a single magistrate, this file may form the sole basis 
for judgment, unless the accused himself wishes witnesses either for 
or against him to be recalled to testify at the trial. At the trial of 
felonies and misdemeanors, however, the court is to base its decision 
only on proof brought to him during the trial and discussed before 
him in the presence of both parties,°*® and, except as otherwise pro- 
vided by law, the procés-verbal and the reports establishing offenses 
have the value only of mere information.’® 

In the civil law procedure, however, there is not the right of 
cross-examination which the common law deems so essential. In the 
trial of a felony before the cour d’assises, the prosecutor may question 
the witnesses directly, but counsel for the accused must propose his 
questions to the president to be asked of the witness,’® and the same 
is true in the trial of misdemeanor cases before the tribunal correc- 
tionnel.'‘* The president of the court may refuse to ask the requested 
questions, but an objection may be made to his refusal, and this may 
serve as the basis for an appeal. 

From the foregoing it is clear that “confrontation” has quite a 
different meaning in a civil law system from its signification in Ameri- 
can constitutional law.’ And if, within a civil law system, the denial 
of the right of cross-examination has the same effect as it would have 
in our common law procedure, then it is clear that a substantial right 
of an accused would be lacking. 

Such would not seem, however, on closer analysis to be the case. 
In comparing the requirements of “confrontation” in the common law 
system and in the civil law, it is important to remember that in both 
systems of jurisprudence the sole purpose of a trial is to arrive at the 
truth, to protect society while safeguarding the rights of the accused. 





159 Jd., art. 427. 
160 Jd., art. 430. 
161 Jd., art. 332. 
162 Jd., art. 454. 
163 Jt is perhaps significant that the word “confrontation” is not used in the Euro- 
pean Convention. That Convention does however grant to an accused the right “to 
examine or have examined witnesses against him” article 6(3)(d). The term “con- 
frontation” is used in article VII of the NATO Status of Forces Agreement, 4 UST 
1792, TIAS 2846, 199 UNTS 67 (1951). 




















1960] DUE PROCESS IN CRIMINAL PROCEDURE 491 


They part company only where there is question of the best means 
of attaining that purpose. In the common law concept, the judge acts 
as the arbiter between two opponents, each represented by his legal 
champion. The law assumes that each opponent is adequately repre- 
sented by counsel and leaves it to each of them to adduce the testi- 
mony most favorable to his side and to impugn adverse testimony.’™ 
The judge sits to see that the rules of the contest are observed by both 
sides; and in this adversary proceeding, the right of cross-examination 
is naturally the primary constituent of the right of confrontation. In 
the civil law system, however, the proceeding is not deemed to be 
primarily adversary in nature. The judge plays a more active role, 
and it is not left to the prosecution and to the defense to adduce evi- 
dence which is favorable to their respective sides and to impugn ad- 
verse evidence. Indeed, the prosecutor himself has the obligation to 
bring out evidence favorable to the accused. Here, as a result, con- 
frontation is not regarded as essentially including the right to cross- 
examination. With this difference in mind, it is difficult to assert 
categorically that the lack of cross-examination in. the civil law sub- 
stantially prejudices the accused or, in context, runs counter to con- 
cepts of due process of law and fundamental fairness. 


CoMPULSORY PROCESS 


The sixth amendment to the Constitution provides that an ac- 
cused is entitled to “have compulsory process for obtaining witnesses 
in his favor.” The question of compulsory process seems not to have 
been the subject of constitutional adjudication, either under the sixth 
or fourteenth amendment, at least not in the federal courts. It is 
clear that the constitutional right refers only to witnesses who are in 
some way subject to the jurisdiction of the sovereign prosecuting the 
case.’ Compulsory process is universally available in the state 
courts, and the provisions of the “Uniform Act to Secure the Attend- 
ance of Witnesses from Without the State in Criminal Proceedings,’ 
have expanded the powers of the states in this regard. 

In France, as in the civil law systems generally, the decision to 
summon and hear witnesses during the preliminary examination is 
primarily the function of the examining magistrate.’** Both the 





164 In Watts v. Indiana, 338 U.S. 49, 54 (1949), Justice Frankfurter pointed out 
that “ours is the accusatorial as opposed to the inquisitorial system.” 

165 Baker v. People, 72 Colo. 68, 209 Pac. 791 (1922). An interesting facet of 
this problem occurs in the case of an American court-martial sitting outside the United 
States, where there is a need for foreign witnesses. See United States v. De Angelis, 
3 USCMA 298, 12 CMR 54 (1953). 

166 9 Uniform Laws Annotated 41. 
167 Code d’instr. crim., art. 101. 
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prosecution and the accused may request that certain witnesses be 
called, and the examining magistrate has compulsory process for that 
purpose,’® but the final decision in this matter rests with the magis- 
trate. This is analogous to the procedure before an American grand 
jury, except that in the United States it is usually the prosecution 
which determines what witnesses shall be summoned before the grand 
jury, no similar right being accorded to the accused. In this regard, 
the American practice gives to the prosecution an advantage which 
it does not have in the civil law. 

At trial, both prosecution and defense have an equal right to 
summon witnesses,'*® for whose attendance compulsory process will 
issue from the court.’ Normally, the expense of summoning defense 
witnesses is borne by the accused, except that the public prosecutor 
may cause defense witnesses to be summoned at public expense, if he 
deems their statements necessary to establish the truth.’™ 

Compulsory process to obtain defense witnesses is so essential 
to the concept of due process that the question seems not to have been 
ever raised in American courts.'** It would seem that the statutory 
provisions in the French code adequately meet the test and are based 
on the concept of due process. 


BURDEN OF PROOF—PRESUMPTION OF INNOCENCE 


In Anglo-American jurisprudence, the burden of proof is on the 
government in all criminal cases. The defendant is not required posi- 
tively to prove his innocence. In the United States, as another state- 
ment—or perhaps a corollary—of the same principle, frequent refer- 
ence is made to the “presumption of innocence” which clothes the 
accused in a criminal case. While this is not a true presumption or a 
rule of evidence,'** it is a well-established maxim of American juris- 
prudence. It means in essence that the prosecution has the burden of 
proving guilt beyond a reasonable doubt. The requirement of reason- 
able doubt has received perhaps its best definition by Chief Justice 
Shaw in Commonwealth v. Webster: 


168 Jd., art. 109. 

169 Jd., art. 281. 

170 Jd., art. 324, 326. 

171 Jd., art. 281. 

172 Cf. State ex rel. Gladden v. Lonergan, 201 Ore. 163, 269 P.2d 491 (1954), in 
which the court required the state to produce a witness for the defense over the state’s 
objection that the deposition of the witness would be an adequate substitute. 

173 9 Wigmore, Evidence, § 2511 (3d ed. 1940). See Carr v. State, 192 Miss. 152, 
4 So. 2d 887 (1941). See also the lucid discussion of this question in McCormick, 
Evidence, 647-649 (1954). 

174 5 Cush. 295, 320 (Mass. 1850). See also the discussion in 9 Wigmore, Evi- 
dence, § 2497 (3d ed. 1940) and the cases there cited. 
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[Reasonable doubt] is that state of the case which, after the 
entire comparison and consideration of all the evidence, leaves the 
minds of jurors in that condition that they cannot say that they 

feel an abiding conviction, to a moral certainty, of the truth of the 

fact to a reasonable and moral certainty,—a certainty that con- 

vinces and directs the understanding, and satisfies the reason and 

judgment. . . . This we take to be proof beyond a reasonable 
doubt. 

The requirement places on the prosecution the burden of sub- 
mitting to the jury such evidence which, if believed by the jury, estab- 
lishes each element of the crime and the fact that it was committed 
by the accused—and this beyond a reasonable doubt. There are, 
therefore, two requirements: (1) the prosecution must prove to the 
jury each element of the offense’ and the fact of its commission by 
the defendant; and (2) the jury must have moral certitude, since 
only such certitude excludes all reasonable doubt. 

Since the civil law codes and authors do not generally speak in 
terms of presumption of innocence,’*® burden of proof or reasonable 
doubt, we must in this context have recourse to the general principles 
of the civil law jurisprudence, particularly as exemplified in French 
law. 

Despite a wide-spread belief to the contrary, the maxim that 
“the accused is presumed guilty until proved innocent” is completely 
unknown to the civil law. Beyond a doubt, there is no presumption 
of guilt, and the burden of proof does not lie upon the accused. The 
authors know of no such principle in the jurisprudence of any civilized 
nation. ; 

On the other hand, the phrase “presumption of innocence” is not 
in general use in French jurisprudence. As has been pointed out 
above, it is not a true presumption in the technical sense. The absence 
of the term from French jurisprudence is also to be explained as a 
reaction against the ancient system of “legal proofs” whose probative 
value was fixed by law or custom and had to be mechanically applied 
by the judges.’*” French authors do, however, use the term. Thus one 


commentator says of the burden of proof in criminal cases:'** 


It is a general principle that in a case it is up to the moving 
party to seek out and put forth his proofs; consequently, the bur- 





175 An interesting variation from this principle is the rule in almost one half of 
our states that the burden of proving insanity as a defense rests on the accused. Amer. 
Law Inst., “Model Penal Code” (Tentative Draft No. 4), App. C, § 4.03. 

176 Cf, however, article 6(2) of the European Convention which provides that 
“Everyone charged with a criminal offense shall be presumed innocent until proved 
guilty according to law.” 

177 See Bouzat, Traité de droit pénal § 1066 (1951). 
178 Jd., § 1063 (the translation is ours). 
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den of proof in a criminal proceeding lies upon the accuser, i.e., 
upon the public ministry and the civil party. 

The situation of the moving party in a civil case and of the 
accuser in a penal proceeding is not, however, identical. In fact, 
in penal matters, the accused is clothed with a presumption of in- 
nocence which constitutes a guarantee of individual liberty. This 
presumption (which is available to recidivists as well as to first 
offenders) has as its consequence that, in case of any doubt, it is 
necessary to decide in favor of the accused (in dubio pro reo). 
This means that it makes the task of the penal accuser a heavier 
one. 

This presumption of innocence has still other consequences: 
in case of an attempt, if the beginning of the overt act can be 
applied to several infractions of varying gravity, it must be pre- 
sumed, in the absence of other proof, that the actor had the inten- 
tion of committing the less grave offense; on a vote in the cour 
d’assises, ballots which are blank or declared void are counted in 
favor of the accused, and a tie brings about a definitive acquittal; 
after a conviction in the court of first instance which has not be- 
come final, since the presumption of innocence is not destroyed, the 
provisional liberty of the convicted person is continued during the 
appeal and the review in cassation, as a result of their suspensive 
effect. 

Besides, while the accused in a penal proceeding has an in- 
contestable interest in assisting as best he can to establish causes 
of irresponsibility or excusing causes invoked by him, it is no less 
certain that it is up to the public ministry to adduce proof him- 
self of all the circumstances of the infraction. When, therefore, 
an accused invokes, with some appearance of truth, a cause of ir- 
responsibility or excusing cause, it is up to the public ministry, if 
it wishes to avoid an acquittal, to establish the non-existence of 
this cause. 


It would be difficult to find a clearer expression of the principle 
that in a criminal case the burden of proof rests with the prosecution. 
It will be noted that, in French as well as in the majority of American 
states, once the accused puts in issue some cause of irresponsibility 
(such as insanity), the burden of proving its non-existence (proof of 
sanity) rests likewise on the prosecution.'” 

Nor does French jurisprudence sanction a finding of guilty in a 
criminal case by the mere preponderance of the evidence, as is the case 
in civil actions. French jurists do not, however, speak of a “presump- 
tion of innocence” or of “proof beyond a reasonable doubt.” Instead, 
it is required that the judgment of the court be arrived at by an inner 
conviction. Thus, the French code prescribes that, before the cour 
d’assises retires to consider its verdict, the president shall read to 


them the following instruction:’*° 





179 See note 175, supra. 
180 Code d’instr. crim., art. 353 (France) (our translation). See also art. 427, which 
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The law does not ask the judges for an account of the means 
by which they have become convinced; it does not prescribe rules 
on which they shall make the fullness and sufficiency of proof de- 
pend; it prescribes that they shall question themselves in silence 
and meditation and seek in the sincerity of their conscience to 
know what impression the proofs brought against the accused and 
for his defense have made upon their reasoning. The law asks them 
this question only, which encompasses the full measure of their 
duty: “Have you an inner conviction?” 


The French law, therefore, requires that the judge or jury must arrive 
at a firm interior conviction that the accused is guilty, on the basis 
of the evidence presented in the case, before a finding of guilty can 
be made.’*? We think that this is precisely the “moral certainty” 
required by Chief Justice Shaw in Commonwealth v. Webster.’*? Such 
certainty by definition excludes all reasonable doubt. If a reasonable 
doubt exists in the mind of judge or juror the maxim, “in dubio pro 
reo,” is to be applied, and the judge or juror is obliged to vote for 
acquittal. 

We do not imply that the position of an accused is the same 
before a civil law court as before an American court. In American 
criminal procedure there is a close relationship between the presump- 
tion of innocence and the privilege against self-incrimination. The 
accused may choose to remain silent as a practical matter because he 
is presumed to be innocent and the jury will be instructed to that 
effect. The defense counsel will argue that he is “clothed with the 
presumption of innocence” and the jury often is given the impression 
that if this “presumption” does not have probative effect, it still con- 
stitutes some type of mystical barricade which must be obliterated 
before the Government can triumph.'** 

When the accused experiences his day in court in France, how- 
ever, the atmosphere is different. The President of the court will have 
read the dossier and will be familiar with prior statements of the 
accused, the witnesses, and the opinions of the juge d’instruction and 





requires a judge of the tribunal correctionnel to decide on the basis of his own inner 
conviction, and to “base his decision only on proof brought to him during the trial and 
discussed before him in the presence of both parties. 

181 The concept of “in dubio pro reo” is an essential part of Japanese law: Abe, 
“Criminal Procedure in Japan,” 48 J. Crim. L. 359, 363 (1957). The same concept is 
found in German law: Meyer, “German Criminal Procedure, The Position of the De- 
fendant in Court,” A.B.A. J. 592, 593-594 (1955). Chinese law requires a “free con- 
scientious judgment”: Wang, “Chinese and American Criminal Law,” 46 J. Crim. L. 
796, 799 (1956). 

182 5 Cush. 25 (Mass. 1850). 

183 Professor McCormick effectively criticizes the misuse of the doctrine. Mc- 
Cormick, Evidence, 647-649 (1954). 
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the police.’** The accused will be expected (although not required) 
to present his story at the beginning of the proceeding. If the accused 
remains silent, his silence may be made the subject of comment. In 
some circumstances, the official reports, procés-verbaux, carry with 
them a presumption of authenticity. The criminal trial may be joined 
with a civil suit for damages. Under these circumstances the doctrine 
of the presumption of innocence possibly does not assume the im- 
portance to a French accused that it does to his American counter- 
part. This is not to say, however, that he will not be acquitted unless 
the triers of fact are convinced from the testimony adduced before 
them that he is guilty of the offense charged. 


FAIR AND IMPARTIAL TRIBUNAL 


The right to an “impartial jury” is expressed in the sixth amend- 
ment to the Constitution. A fair and impartial court is part and 
parcel of the due process of law guaranteed by the fifth and fourteenth 
amendments; indeed, it is probably the most fundamental of all the 
rights embraced within that concept. This right precludes trial before 
a judge who has a pecuniary interest in the outcome of the case.’* 
The required impartiality has been held to be lacking whenever judge 
or jury are dominated by a mob.'** The universal common law prac- 
tice of allowing challenges for cause and of providing for change of 
venue are predicated upon a recognition of the requirement of a fair 
and impartial tribunal as essential to due process of law. 


Similar provisions for safeguarding the impartiality of the tri- 
bunal in criminal cases are found in the civil law systems and are 
based implicitly upon the same concept of due process. Thus, the 
French code provides that an examining magistrate cannot participate 
in the subsequent trial of the same case, under pain of nullity,’*’ and 
provision is made for transfer of the case from one examining magis- 
trate to another, for good cause.’** No person may sit as a judge of 
the cour d’assises if he has in the same case previously conducted the 
prosecution or investigation, or participated in the decision to indict 





184 These factors are discussed in different context in Hauser, “The Criminal Law 
in France,’” 45 A.B.A. J. 807, (1959); Vouin, “The Protection of the Accused in French 
Criminal Procedure,” 5 Int. & Comp. L.Q. 1, 157, (1956); and Howard, “Compensation 
in French Criminal Procedure,” 21 Mod. L.J. 387 (1958). 

185 Tumey v. Ohio, 273 U.S. 510 (1927). Despite the Tumey case, four States still 
permit this practice. See Lee, “The Emergence and Evolution of a Constitutional Right 
to a Fair Trial Before a Justice of the Peace,” 20 Fed. B.J. 111 (1960). See also Jordan 
v. Massachusetts, 225 U.S. 167, 176 (1912). 

186 Frank v. Mangum, 237 U.S. 309 (1915) ; Moore v. Dempsey, 261 US. 86 (1923). 
187 Code d’instr., art. 49 (France). 
188 Jd., art. 84. 
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or in a decision on the merits regarding the guilt of the accused.’ 
Enumerated government officials, and particularly employees of the 
police and certain other law enforcement departments are disqualified 
from sitting as jurors, as are also anyone who has in the same case 
been a criminal investigator or in which he is a witness, interpreter, 
informer, expert, complainant, or civil party.’ The accused is 
granted five challenges to the jury.**’ Provisions are made for a 
change of venue if there is reason to suspect the impartiality of the 
ordinary venue.’*” 


INVOLUNTARY CONFESSIONS—RIGHT OF SILENCE 


Aside from any question of the privilege against self-incrimi- 
nation,’®* it is clear that the due process clause of the fourteenth 
amendment forbids evidentiary use of confessions or admissions made 
involuntarily or under coercion."** The same principle applies 
a fortiori to the due process clause of the fifth amendment in federal 
prosecutions. American law, however, generally places police officers 
or other criminal investigators under no obligation to warn a suspect 
that he has the right to remain silent,’®’ or to permit him to consult 
counsel during the police investigation before indictment.’** When 
the accused is brought before a committing magistrate following 
arrest, the federal practice requires that he be informed of his right 
to remain silent,’®’ but this requirement is presumably not demanded 
by the due process clause.’®* 

In addition, the fifth amendment to the federal constitution and 
the constitutional provisions of all the states have provisions expressly 
protecting the accused from self-incrimination.’®® On the other hand, 





189 Jd., art. 253. 

190 Jd., art. 257. 

191 Jd., art. 297-298. 

192 Jd., art. 662. Indeed, the provision for a change of venue appears to be broader 
than under federal practice. See Rule 21(b), Federal Rules of Criminal Procedure. 

193 U.S. Const. amend. V. 

194 Brown v. Mississippi, 297 U.S. 278 (1936); Chambers v. Florida, 309 U.S. 227 
(1940). See also Lisenba v. California, 314 U.S. 219, 237 (1941). 

195 A notable exception is the warning requirement in American military law, 
which makes inadmissible as evidence any confessions or admissions obtained without 
prior warning. UCMJ, art. 31, 10 U.S.C. § 831 (1958). 

196 See cases cited at notes 97 and 98, supra. 

197 Rule 5(b), Federal Rules of Criminal Procedure. 

198 The Court has consistently pointed out that the due process clause does not 
require that an accused be brought before a committing magistrate promptly after 
his arrest. See concurring opinion of Mr. Justice Frankfurter in Fikes v. Alabama, 352 
US. 191, 198 (1957). 

199 McCormick, Evidence 256 (1954). 
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it has been held constitutional for a state court to present the accused 
with the choice of taking the stand and thus having his past convic- 
tions brought before the jury, or else of refusing to testify and having 
his silence commented on by the prosecution and considered by the 
jury.” 

While the civil law countries generally do not have constitutional 
provisions regarding the right against self-incrimination or the ad- 
missibility of involuntary confessions, the criminal codes often con- 
tain detailed provisions on these matters, indicating that they are a 
concern of the civil as well as of the common law. 

Thus, under the French code of criminal procedure, the examin- 
ing magistrate must, at the start of the very first hearing, warn the 
accused of his right to remain silent, and the fact of such warning 
must be noted in the record.’ The accused may be interrogated at 
the trial by the presiding judge or the prosecutor,” but his right to 
refuse to answer some or all questions is such accepted practice that 
it is not even mentioned in the code. It should be noted that, in one 
way, the right to silence is somewhat wider than in an American court, 
where the accused has only two alternatives—to take the stand and 
answer all questions, or to refuse to take the stand and thus be de- 
prived of the chance to say anything in his own behalf. There is no 
doubt that the prosecutor may comment upon, and the court may 
consider, the failure of the accused to testify or to answer questions. 

The problem of involuntary confessions or admissions does not, 
therefore, arise at trial or during the enquéte officielle—the official 
preliminary examination regulated by the code of criminal procedure. 
It may, however, arise as an aspect of the enquéte officieuse—the 
interrogation by the police or other law enforcement officers in extra- 
judicial proceedings. Although this form of interrogation often pre- 
cedes the preliminary investigation by the examining magistrate,?” 
information thus obtained may be subsequently admitted in evidence 
against the accused.”* There is no provision under French law for 
excluding, on the grounds that it was involuntary or under coercion, 





200 Adamson v. California, 332 U.S. 46 (1947). The 1878 federal statute making 
the accused competent to testify, 18 U.S.C. § 3481 (1958), declares that his failure to 
do so shall not create a presumption against him; and this statute has been interpreted 
to protect the defendant against comment on his claim of privilege. Johnson v. United 
States, 318 U.S. 189, 199 (1943); Wilson v. United States, 149 U.S. 60, 66 (1893). 
Comment is forbidden in most American jurisdictions. See 8 Wigmore, Evidence 
§ 412 (3d ed. 1940). 

201 Code d’instr. crim., art. 114. 

202 Jd., art. 312, 328, 442. 

203 Once the examining magistrate begins his judicial investigation, all interroga- 
tories are subject to his direction. Code d’instr. crim., art. 72. 

204 See Bouzat, op. cit., § 1117. 
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any confession or admission obtained by the law enforcement officers 
during the pre-judicial interrogation of the accused. The code expressly 
states that “the confession, like all elements of proof, shall be left to 
the appraisal of the judges.”**> It should be noted, however, that the 
reports containing any such confession or admission are available to 
the accused and his counsel.*** In addition, the official report con- 
taining statements by the accused, must expressly record the length 
of the interrogation to which he was subjected, the period of rest 
allowed between interrogations, the exact time of arrest as well as 
the exact time when the accused was released or brought before the 
magistrate; and this entry is to be initialed in the margin by the 
persons concerned, including the accused,**’ who must moreover be 
advised of his rights in this regard.?°* It is suggested that the rights 
of the accused are adequately protected if he thus has the opportunity 
of discussing and challenging this evidence, both at the preliminary 
investigation of the examining magistrate and at the trial, on the 
ground that it was given involuntarily.%® It seems certain that a 
French court would allow an accused to assert the involuntary nature 
of the confession, and would consider such a confession as of little 
or no probative value. Express provisions for the inadmissibility of 
an involuntary confession would, however, afford a greater safeguard 
for the rights of the accused and the concept of due process of law. 


APPELLATE PROCEDURES AND DOUBLE JEOPARDY 


French criminal procedyre, like most of the civil law systems, 
in many cases allows the prosecution to appeal from the judgment of 
the court of first instance, either because the accused has been ac- 
quitted or because the prosecution thinks he should have received a 
more severe sentence. Since this procedure is generally alien to com- 
mon law concepts, there may be a tendency to regard it with suspicion 
and to ask whether it is not counter to the constitutional right against 
double jeopardy or to due process of law. 

The fifth amendment protects an accused in a federal prosecution 
from being twice placed in jeopardy for the same offense.?"° Similar 
provisions are generally found in the state constitutions. The due 
process clause has not, however, been interpreted to bar all multiple 
prosecutions. An accused can be tried successively for different of- 





205 Code d’instr. crim., art. 428. 
206 Jd., art. 118, 197. 

207 Id., art. 64. 

208 Jd., art. 63. 

209 Bouzat, op. cit. § 1117. 

210 U.S. Const. amend. V. 
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fenses forming a part of the same transaction.*"' For identically the 
same act, he may be tried by the state after a federal prosecution,?"* 
or by the federal government after a state prosecution.*** Further- 
more, the state may be permitted to appeal from a decision adverse 
to it in the trial court, even after an acquittal of the accused, at least 
upon a question of law.”"* For good cause a mistrial may be declared, 
after jeopardy has attached, and the accused may be tried again at a 
later time.?" 

French jurisprudence, as that of the civil law countries generally, 
is thoroughly committed to the maxim, “Non bis in idem’”’—that there 
shall never be two completely separate trials for the same offense. In 
this, they are in agreement with the common law concept of double 
jeopardy. They differ from American practice however, in that the 
principle of “Non bis in idem” does not become applicable until the 
trial stage of the case has been definitively completed. Under French 
practice and theory, the trial of a criminal case may be in two inter- 
dependent, though not independent, stages. 

In the trial of petty offenses before a single magistrate, or of 
misdemeanors before a tribunal correctionnel, French jurisprudence 
has the theory of two stages of trial (juridiction de double degré). 
Both the accused and the prosecution (as well as, to a limited extent, 
the civil party) have the right to appeal to the court of appeals from 
the judgment or sentence of a tribunal correctionnel*"* or of the police 
tribunal composed of a single magistrate.2*7 The judgment of the 
court of first instance is not regarded as final until either it has been 
affirmed or modified by the court of appeals, or the time for appeal 
has lapsed. On such appeal, the court looks de novo into the facts of 
the case, and may rehear the witnesses or take new testimony. If the 
court of appeals disagrees with the court of first instance, it may set 
aside the judgment or sentence, or it may modify either. In any case 
(except for review of questions of law by a higher court), the court 
of appeals renders final judgment at the trial level: it does not remand 
the case for retrial by the court of first instance. If this concept seems 
strange to us, it may be noted that at least one state, Maryland, has a 





211 Hoag v. New Jersey, 356 U.S. 464 (1958); Ciucci v. Illinois, 356 U.S. 571 
(1958). See Petite v. United States, 361 U.S. 529 (1960), in which the United States 
represented to the Supreme Court that it was the policy of the government to try at 
the same time all offenses arising out of the same transaction. 

212 Bartkus v. Illinois, 359 U.S. 121 (1959). 

213 Abbate v. United States, 359 U.S. 187 (1959). 

214 Palko v. Connecticut, 302 U.S. 319 (1937). 

215 Brock v. North Carolina, 344 U.S. 424 (1953). 

216 Code d’instr. crim., art. 497. 

217 Jd., art. 546. 
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similar procedure. There, minor offenses are tried by a justice of the 
peace. On motion of either the accused or the prosecution (even after 
an acquittal), the case may be appealed to the county court, where it 
is tried de novo.*** The Court of Appeals of Maryland has held that 
giving the State this right to appeal under this procedure does not 
violate the federal constitution.?”” 


In felony cases tried before the cour d’assises, however, a differ- 
ent concept is applied. In these cases, the trial has only one stage, 
and there can be no “appeal” to another court to review the facts of 
the case or the appropriateness of sentence. The cour d’assises is com- 
posed of three judges and nine jurors. The rationale of prohibiting an 
“appeal” here is that there would be no point in submitting the case 
again to another jury (which would really be a second trial in the 
American sense), and that it would be improper to submit to profes- 
sional judges in the court of appeals questions of fact which had al- 
ready been passed upon by jurors chosen according to democratic 
processes. Hence there can be no review, at the instance of any party, 
of facts passed upon by the cour d’assises nor any review of the appro- 
priateness of the sentence which it imposed. 

An appeal may be taken from any lower court to the cour de 
cassation, but such appeal is limited solely to questions of law.””° Such 
appeal may be brought by either the accused or the prosecution or by 
any party prejudiced by the judgment of the lower court,?*" but a 
judgment of acquittal may be appealed only in the interests of deter- 
mining the correct law, and without prejudice to the acquitted party.” 
That is, if the court of cassation decides that the accused was ac- 
quitted on the basis of an erroneous interpretation of the law by the 
lower court, the judgment of acquittal stands and the decision of the 
court of cassation is to be applied only in future cases. In other cases 
in which the court of cassation reverses, provision is made for remand- 
ing the case for a new trial.?** 


CoNCLUSION 


Space prohibits a discussion of many other factors that go into 
a system of administration of criminal justice. The right to bail, the 
right to a speedy and public trial, the right to be free from unreason- 





218 See Md. Code Annot., art. 52, § 13 (1957). 

219 Robb v. State, 190 Md. 641 (1947). See also State v. Brunn, 22 Wash. 2d 
120, 154 P.2d 826 (1945). 

220 Code d’instr. crim., art. 567. 
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able searches and seizures, and like matters must be ignored at the 
present. Likewise, an analysis of the intangibles such as the attitude 
of the police and the professional status of the bar must await subse- 
quent treatment. What we have sought to do is to discuss some of 
the essential elements of a system of criminal procedure from a 
comparative viewpoint. 

There can be no doubt that both our system of procedure and 
that of the civil law nations have as their ideal the object of due 
process in the broad sense, 7.e., fundamental fairness. The approach 
of the two systems is different and, because of this basic difference in 
approach, the individual rules and doctrines which comprise the sys- 
tems often differ. Before any given practice or rule can be determined 
to be unfair, however, we must not only compare it with its foreign 
counterpart; we must place it in the context of its own system. When 
this is done, we think that due process is as much an essential fiber of 
civil law procedure as it is in our own system. 








SOME REMARKS ON JUDICIAL SELF-RESTRAINT 


Hans G. Rupp* 


In February, 1960 a new municipal and county elections law 
was enacted in the Saarland, one of the member states of the Federal 
Republic of Germany. It established a system of proportional distri- 
bution of seats in the city, county and town councils among competing 
candidate’s lists, but reserved to “political parties” in section 25, 
paragraph 2, the right to file candidate’s lists. This, in effect, prevented 
non-partisan local citizens’ groups from presenting their own tickets 
to the voters. A date for statewide municipal and county elections 
was set by the government for May 15, 1960. On April 2, a prospective 
candidate of one of the excluded local citizens groups in the town of 
Merzig—who actually was a member of the CDU, a political party, 
but who apparently had been refused a place on its ticket—filed a com- 
plaint with the Federal Constitutional Court’ on the ground that the 
statute violated his constitutional right of equal opportunity to enter 
an election as a candidate. He prayed that section 25, paragraph 2 of 
the statute be declared unconstitutional and asked further that the 
court by temporary injunction enjoin the authorities from holding the 
election pending the decision on the validity of the statute. On May 
10 the court denied the petition to grant the injunction. The elections 
were held on May 15 as scheduled. On July 12 the court announced 
its decision declaring section 25, paragraph 2 unconstitutional and 
therefore, void ab initio. For the new election which must be held, 
non-partisan citizens’ group candidate’s lists will be admitted (the 
Saarland Legislative Assembly having amended the statute ac- 
cordingly). 





* Associate Justice, German Federal Constitutional Court, Karlsruhe; Professor of 
Law, University of Tiibingen. 

1 The jurisdiction of the Federal Constitutional Court is very complex. For lack of 
space it cannot be adequately outlined in this article. For a survey the reader is referred 
to the author’s article “Judicial Review in the Federal Republic of Germany,” Am. J. 
Comp. Law 29-47 (1959); see also Taylor Cole, “The West German Federal Constitu- 
tional Court,” 20 J. Politics 278 (1958); same author: “The Bundesverfassungsgericht 
1956-1958: An American appraisal,” Jahrbuch des Offentlichen Rechts N.F. vol. 8, 29. 

Abbreviations used in this article: GG = “Grundgesetz fiir die Bundesrepublik 
Deutschland,” of May 23, 1949, is the Constitution of the Federal Republic of Germany. 
BVerfGG = “Gesetz iiber das Bundesverfassungsgericht” of March 12, 1951, as amended, 
is the statute governing the organization and procedure of the Federal Constitutional 
Court. BVerfGE = “Entscheidungen des Bundesverfassungsgerichts,” are the Reports of 
the decisions of the Constitutional Court (up to September 1, 1960, 10 volumes pub- 
lished) . 

2 Both decisions will be published in vol. 11 BVerfGE. A summary of the decision 
of May 10 on the injunction has been published in Nr. 15/16 of the Juristenzeitung 
(1960) on p. 488. 
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In which stage of these proceedings did the court—if at all— 
exercise “judicial self-restraint”? One thing is certain, the question 
of proper use of judicial self-restraint would not have arisen had the 
court had enough time to consider the case on its merits and to hand 
down its decision before the day scheduled for the elections. This being 
impossible for lack of time, would it not have been for the court to 
grant the temporary injunction and order the elections put off until 
a ruling on the merits had been handed down? 

The Constitutional Court has been given power to declare state 
and federal statutes void on constitutional grounds. It also has power 
to grant a temporary injunction® while a case is pending if this is 
necessary to avoid grave disadvantages, to prevent imminent use of 
force or for other specific urgent reasons. As evidence of this authority, 
the very first action the court took immediately after it was organized 
in September 1951 was to grant a temporary injunction delaying a 
referendum provided for by federal statute in the states of Beden, 
Wiirttemberg-Baden and Wiirttemberg-Hohenzollern on the question 
whether they should be integrated into one state (now Baden-Wiirt- 
temberg).* The court had assumed its duties on September 8—the 
Justices having taken their oath the day before—and the referendum 
had been set for September 16. The constitutionality of the statute 
governing the referendum proceedings had been heatedly disputed 
for months by large sections of the population concerned. This fact 
might well have influenced the result of the referendum had it been 
held before the court had ruled on the constitutionality of the statute. 
On the other hand, when in 1958 the federal government brought 
suit against statutes enacted in the states of Hamburg and Bremen 
providing for a statewide referendum on atomic rearmament’, the 
court enjoined the state authorities from holding the referendum pend- 
ing a ruling on the validity of the statutes.* Although the referendum 
was not intended to have legal consequences but only to inform the 
state governments concerned on public opinion, the results could have 
been used to put pressure on the federal government which had sole 
responsibility for foreign affairs and defense. Therefore, a court 
ruling declaring the statutes unconstitutional after the referendum had 
been held would have made no sense; the adverse effects of an uncon- 
stitutional referendum would not have been redressed. 

In a similar way the court has granted a temporary injunction in 





3 Sec. 32, para. 1 BVerfGG. 

4 BVerfGE 1, 1; see also Von Mehren, “Constitutionalism in Germany,” 1 Am. J. 
Comp. Law 70 (1952); Leibholz, “The Federal Constitutional Court in Germany and 
the South-Western Case,” 46 Am. Pol. Sc. Rev. 723 (1952). 

5 Rupp, op. cit. supra note 1 at 35. 

6 BVerfGE 7, 367. 
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extradition cases against enforcement of the extradition order of an 
appellate court.’ Article 16 GG, stipulates that no German may be 
extradited to a foreign country. It is obvious that a court ruling on 
petitioner’s status as a German citizen would be purely academic after 
he has been transferred into the custody of a foreign country. 

The rule applicable to all these cases is this: the court is the 
supreme and only guardian against unconstitutional behavior of the 
political departments of government. It has the power to strike down 
unconstitutional laws and also to declare executive acts unconstitu- 
tional. But the political departments are the principal actors on the 
governmental stage and the court has only a referee-like function. 
For these reasons it should not unnecessarily interfere with the conduct 
of government. Such interference is most strongly felt when the court, 
by temporary injunction, orders the executive department to cease 
and desist from exercising some of its functions until their constitu- 
tionality has been established, or when it counteracts legislative 
endeavour by declaring a statute unenforceable pending a decision on 
its validity. Thus, the court has repeatedly said that it would make 
use of its power to issue a temporary injunction only with utmost 
restraint (“nur mit grésster Zurtickhaltung’’);* which is comparable 
to Mr. Justice Stone’s famous statement in his dissent in United States 
v. Butler’ that the Supreme Court’s own sense of self-restraint was 
the only—but necessary—check upon the exercise of judicial power. 

Coming back to the Saarland election case, we can now give an 
answer to our question: the Federal Constitutional Court exercised 
self-restraint in dismissing the application for a temporary injunction. 
Such interference with the proper functions of the political departments 
of government could be dispensed with as it was entirely possible to 
repeat the election since the additional financial outlay for this under- 
taking was not sufficient grounds for stopping the wheels of govern- 
ment by court action.’® 


7 BVerfGE 6, 443. e 

8 E.g., BVerfGE 3, 52, 55. The same line had been followed earlier during the Weimar 
Republic by the “Staatsgerichtshof fiir das Deutche Reich.” See Lammers-Simons, “Die 
Rechtsprechung des Staatsgerichtshofs,” vol. IV, 55,99, reporting a case in 1930: The 
Reich Government had for some years given the states financial subsidies for their police 
force. In 1930, the state of Thiiringen had formed a government in which a prominent 
member of the Nazi party held the post of Minister of the Interior. After he had ap- 
pointed fellow nazis to key positions in the police administration, the Reich Govern- 
ment stopped payments. Thiiringen brought suit against the Reich and asked the “Staats- 
gerichtshof” to order the Reich by temporary injunction to continue the payments pending 
the decision on its obligation to pay. The court said, that it would use the device of 
a temporary injunction “nur mit grdsster Zuriickhaltung” and therefore denied the ap- 
plication. 

9 297 US. 1, 79 (1935). 

10 This line of reasoning used by the court has been criticized, however, on the 
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STATUTORY AND CourT IMPOSED RESTRAINTS 


Although the Federal Constitutional Court has used the term 
“mit grésster Zuriickhaltung” (with utmost restraint) thus far mainly 
in connection with applications for a temporary injunction, it actually 
has shown judicial self-restraint in many other instances. 

Some features of judicial restraint do not depend entirely upon 
the discretion of the court but are imposed on it by statute. They are 
mentioned here because they are manifestations of the same principles. 

As has already been said, there are two main areas of jurisdiction 
allotted to the Constitutional Court; the power to declare federal 
and state statutes unconstitutional on different procedural avenues,” 
and the power to adjudicate disputes between the federal executive and 
legislative departments and between the federal government and a 
state government on their constitutional powers.’” 

The Gesetz tiber das Bundesverfassungsgericht which lays down 
the rules of procedure for the court, restrains it to a ruling in a mere 
declaratory form. In case of a dispute between the political depart- 
ments or between the federal government and a state, the court’s 
ruling will only state that the specific course of action or measure 
(Massnahme) taken by the defendant does or does not violate article 
Y of the GG.’* While the court may not order the defendant to 
reverse its action, the defendant is under a legal obligation to comply 
with the ruling which is binding on all agencies of the Federation and 
the states."* The same rule applies in a case concerning the validity 
of a statute. The court will either declare that the statute is void or 
that it is consonant with the GG." The difference in the legal effect 
of a ruling granting a temporary injunction is obvious. 





ground that an election, even if it has been held under a statute later declared uncon- 
stitutional, nevertheless is a historical fact which will influence the outcome of a second 
election held, thereafter, if only by keeping away disappointed and tired voters from the 
ballot box. See note by Arndt in Juristenzeitung 1960, 488. In a similar case concerning 
the municipal elections law of the state of Niedersachsen, the court, however, on October 
6, 1960 granted a temporary injunction putting off the election pending a ruling on the 
constitutionality of the statute. This order, however, is not inconsistent with the course 
taken by the court in the Saarland case, because it appeared from the record that the 
Niedersachsen law was clearly unconstitutional. Since the court did not have the time 
to say that in a written opinion before election day, it preferred granting a temporary 
injunction and giving a ruling on the merits later. 

11 Rupp, op. cit. supra note 1 at 31. 

12 Jd., at 42; Rupp, “A Supreme Court in Germany?,” 5 Harvard Law School Bul- 
letin 10 (1954). 

13 § 67, 69 BVerfGG; BVerfGE 1, 352 (dispute between Bundestag and Federal 
Government), BVerfGE 11,1 (dispute between State of Nordrhein-Westfalen and Fed- 
eral Government). 

14 § 31, para. 1 BVerfGG. 

15 § 78, 82 para. 1, 95 para. 3 BVerfGG; BVerfGE 8, 51. 
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The idea behind the statutory provisions limiting the court to a 
declaratory judgment is that the authority of the court is greatly 
enhanced by limiting its function to simply stating what the law is in 
the actual controversy and remaining aloof from enforcing the ruling 
itself. The only marshal there is to enforce the court’s ruling is its 
moral authority, the conscience of the parties concerned and, in the 
last resort, the people’s respect for law and good government. It is 
mainly this limitation which renders it less objectionable to let a 
court settle legal issues which are closely connected with domestic or 
international politics. 

To keep itself within the proper bounds of judicial power, the 
Federal Constitutional Court has also developed some rules which are 
similar to the “Ashwander-rules” as stated by Mr. Justice Brandeis in 
his concurring opinion in Ashwander v. Tennessee Valley Authority.'® 


1. “The Court will not pass upon the constitutionality of legisla- 
tion in a friendly, non adversary proceeding. . . .”” On the assumption 
that the proper judicial function is to decide actual controversies and 
not to tender legal advice on moot questions, the constitution has given 
the court power" to decide “on the interpretation of this Basic Law in 
the event of disputes concerning the extent of the rights and duties of a 
supreme federal organ or of other parties concerned who have been 
endowed with independent rights by this Basic Law or by rules of 
procedure of a supreme federal organ.”"* The court has always con- 
strued this as meaning that an actual controversy on constitutional 
rights and powers must exist.among the contenders.’® As an example, 
the court dismissed a case brought in 1953 by the caucuses of three par- 
ties in the Bundestag representing the government’s majority against 
the SPD-party caucus after the second reading of the bill concerning 
the adoption of the European Defense Community Treaty, attempting 
to get a ruling on the constitutionality of the treaty.”° The majority 
contended that the defendant minority had violated the constitution 
in denying to the Bundestag and to the majority the right to pass 
the bill by a simple majority (the SPD had maintained throughout the 
debate that the bill could only be passed after the constitution had 





16 297 U.S. 288, 345-348 (1936). 

17 Art, 93 para. 1. no. 1 GG; Rupp, op. cit. supra note 1 at 42. 

18 Cases of that type: BVerfGE 1, 351, 372; 2, 347 (SPD party caucus on behalf of 
Bundestag against federal government on the question of whether the latter had violated 
the right of the Bundestag to give or withold consent to an international treaty ac- 
cording to art. 59 GG by not introducing the treaty in the Bundestag). 

19 BVerfGE 2, 143, 155, 159; 2, 347, 366. 

20 Earlier, in 1952, a similar request submitted by the SPD to the First Senate of 
the Court was dismissed for want of jurisdiction. See BVerfGE 1, 396; Rupp, op. cit. 
supra note 12. 
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been amended by a two-thirds majority in the Bundestag and Bun- 
desrat). The court said that although a political controversy un- 
doubtedly existed among the parties, there was no dispute concerning 
their rights and duties under the constitution. The court reasoned 
that merely to vote against a bill could not violate anybody’s con- 
stitutional rights but on the contrary, was the proper exercise of a 
constitutional right which every member of the legislature had.” 


The existence of an actual controversy on constitutional powers 
and duties is also required for suits brought by the federal govern- 
ment against a state—or vice versa—or by a state against another 
state.** This requirement is stressed by the wording of the relevant 
rule of procedure* which states that plaintiff has to establish to the 
satisfaction of the court that his rights have been violated by a 
specific act or omission of the defendant. 

The question whether a federal or state statute is constitutional 
can arise by way of reference from a civil, criminal or administrative 
court, by way of a request from the federal government, a state 
government or one third of the Bundestag, or by way of a constitu- 
tional complaint filed by a private individual.** In the first case there 
is an actual controversy pending before the court below which refers 
the constitutional question to the Constitutional Court. In the second 
case the constitution requires that “differences of opinion or doubts 
exist on the formal and material compatibility of the statute with the 
Constitution.”** This excludes moot questions. In the third case, 
petitioner must establish that his constitutional rights are impaired 
directly by the operation of the statute.” 

2. “The Court will not anticipate a question of constitutional 
law in advance of the necessity of deciding it.” The same rule has been 
followed by the Federal Constitutional Court. One of the more recent 
examples is furnished by a case decided this year between the State 





21 BVerfGE 2, 143, 168. 

22 Art. 93 para. 1 nos. 3 and 4 GG. Cases of that type: BVerfGE 6, 309 (Federal 
Government against State df Niedersachsen, so called Konkordat case. It concerned the 
question whether Niedersachsen by enacting a statute on public schools had violated 
the Konkordat, a treaty concluded in 1933 between the Reich and the Holy See, and 
whether the state thereby impaired the right of the Federation to have the states respect 
its international treaty obligations when enacting legislation). Another case is found in 
BVerfGE 11, 1: State of Nordrhein-Westfalen against federal government on the ques- 
tion whether the latter had violated the former’s right to execute federal law as a matter 
of its own concern by licensing steam boilers manufactured by firms in Nordhein-West- 
falen. See also infra 2 (ii) at note 27. 

23 § 64, 69, 71 BVerfGG. 

24 Rupp, op. cit. supra note 1 at 32-35. 

25 Art. 93 para. 1 no. 2 GG, § 76 BVerfGG. 

26 § 91 BVerfGG. 
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of Nordrhein-Westfalen and the federal government.”’ It involved 
interpretation of a pivotal principle of our federal structure laid down 
in articles 30 and 83 GG, which states that the exercise of govern- 
mental powers and the discharge of governmental functions is incum- 
bent on the states and that they execute federal laws as matters of 
their own concern insofar as the constitution does not otherwise pro- 
vide or permit. Thus, except in such fields as the foreign service, 
defense, federal finance administration, postal service, federal water- 
ways, and federal railroads, the mandates of the national government 
are enforced solely by the states which alone have a complete apparatus 
of law enforcement, both executive and judicial, at their disposal.** In 
the case mentioned, a federal statute required that steam boilers be 
examined and licensed for the protection of employees before being 
placed in use. Upon application of several manufacturers of boilers in 
Nordrhein-Westfalen, the Federal Minister of Labor had granted 
general licenses for certain types of boilers. The state government of 
Nordrhein-Westfalen maintained that enforcement of the federal 
statute was within the exclusive jurisdiction of the state and that only 
the State Minister of Labor had the power to grant such a license. 
The federal government argued that articles 30 and 83 of the con- 
stitution by implication permitted that under certain conditions a 
Federal Minister could take the necessary steps to enforce a federal 
statute even if it did not cover the foreign service, defense, federal 
waterways, etc., in order to guarantee uniform enforcement throughout 
the Federation. Since the question whether so called supra-regional 
administrative acts (tiberregionale Verwaltungsakte) could be issued by 
the federal government had for some time been under discussion 
between the Federal Council (Bundesrat) representing the states and 
the federal government, everyone had hoped that the court would 
now lay down the conditions under which the federal government was 
entitled to enforce a statute by a supra-regional administrative act. 
However, the court felt that to do this would mean deciding more than 
the case at bar was calling for and that the question, if put in such 
general terms, was not yet ripe for adjudication. Therefore, it restric- 
ted its ruling to the statement that in the case at bar the federal 
government had violated the rights of the State of Nordrhein-West- 
falen because there was no sufficient ground for the federal action. 

3. “The Court will not formulate a rule of constitutional law 
broader than is required by the precise facts to which it is to be ap- 
plied.” Although the case mentioned in the foregoing paragraph could 
also serve as an illustration for this rule, it is primarily used in cases 





27 BVerfGE 11, 1; supra note 22. 
28 Rupp, op. cit. supra note 1 at 30. 
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in which the question of the validity of a statute is referred to the 
Federal Constitutional Court by a lower court. The court does not 
entertain the case on an appeal but must ascertain whether deter- 
mination of the case in the court below necessarily depends upon a 
ruling on the constitutional issue.” 

4. “The Court will not pass upon a constitutional question 
although properly presented by the record, if there is also present 
some other ground upon which the case may be disposed of.” This rule 
is to some extent related to what the court does in the cases mentioned 
in the preceding paragraph; if it finds that the statute is not the sole 
basis for determination of the case by the court below, it will dismiss 
the request. As to other cases coming within the jurisdiction of the 
court, the rule does not apply because it is not an appellate court, 
but has jurisdiction only over cases involving a clear constitutional 
issue. 

5. “The Court will not pass upon the validity of a statute upon 
complaint of one who fails to show that he is injured by its operation.” 
The Federal Constitutional Court has developed the rule that a 
constitutional complaint by an individual against a statute will only 
be entertained if the petitioner can establish that he has been directly 
injured by the operation of the statute.*° 

6. If somebody has availed himself of the benefits of a statute 
he will probably not be able to maintain that at the same time he has 
been injured by it. At any rate, this case has not as yet materialized in 
the jurisdiction of the Constitutional Court. 

7. “When the validity of an Act of Congress is drawn in 
question . . . it is a cardinal principle that this Court will first ascertain 
whether a construction of the statute is fairly possible by which the 
question may be avoided.” This is also a cardinal principle in the 
jurisdiction exercised by the Constitutional Court. There is always a 
presumption that a statute is consonant with the constitution. (Verfas- 
sungskonforme Auslegung).*" 


LIMITATIONS ON THE Court’s PowER TO “CHOOSE” It’s CASES 


The Federal Constitutional Court unfortunately lacks one ex- 
tremely efficient device of self-restraint which the United States Su- 
preme Court has at its disposal: it has no certiorari power. The scope of 
its jurisdiction has been elaborately laid down by the constitution and 
the Gesetz iiber das Bundesverfassungsgericht, and the court must 
take all cases coming under one of these headings. When it became ap- 





29 For the details of this procedure see Rupp, op. cit. supra note 1 at 33; BVerfGE 
2, 181, 190; 2, 237; 3, 187, 195. 

30 BVerfGE 1, 97. 

31 BVerfGE 2, 266, 282; 4, 7; 4, 157; 7, 267, 273; 7, 305, 319; 8, 28, 34; 9, 197, 200; 
9, 284. 











1960] JUDICIAL SELF-RESTRAINT 511 


parent that the number of constitutional complaints filed by individual 
petitioners was ever increasing and that the court would soon develop 
a considerable backlog, it asked the federal government and the 
federal legislature to amend the Gesetz tiber das Bundesverfassungs- 
gericht to give the court the power of certiorari to accept or reject 
constitutional complaints. However, the only relief the legislature 
was willing to provide was to establish a committee of three Justices 
(out of ten in each Senate)** with the power to dismiss complaints 
provided the committee unanimously agreed that a decision on the 
merits would not resolve any question of constitutional law, and that 
the petitioner would not suffer a grave loss if no decision on the merits 
was handed down. If the three Justices cannot agree to dismiss the 
case it must go to the full Senate. This device of “limited certiorari” 
has helped to a certain degree to eliminate obviously inadmissible or 
unfounded constitutional complaints, but this procedure cannot be 
used to evade issues which the court, for some reason, would rather 
leave unsettled. Thus the court cannot restrain itself by merely 
locking the door. 

The judicial settlement of issues involving constitutional law 
always has political implications since these decisions affect the 
political departments of government or federal-state relations. Never- 
theless, as long as a legal rule exists for the guidance of the court it 
cannot avoid settling questions by judicial decision even if the legal 
question is politically “hot.’’** The court, of course, must not interfere 
with politics and is not allowed to question the wisdom of a statute 
or of an executive act; its function is limited to deciding the legal 
questions which are preliminary to the exercise of the political 
functions of the other departments of government.** 

There are—quite naturally—dquestions, the final determination 
of which the constitution has entrusted to the political departments 
of government. These might justly be called “political” questions. 

In the first place there should be mentioned the cases of legislative 
discretion. In matters within the concurrent legislative power of the 
Federation and the states, the federal legislature has the power to 
enact statutes “if a need for federal legislation exists because a matter 
cannot be effectively dealt with by state legislation or because the 
maintenance of legal or economic unity necessitates it.”*° 

The court has construed this clause as leaving entirely to the 
federal legislature the question whether a need for federal legislation 





32 § 91(a) BVerfGG. 

33 Rupp, op. cit. supra note 1 at 44. 
34 See BVerfGE 2, 79, 96. 

35 Art. 72 para. 2 nos. 1 and 3 GG. 
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exists; ** the court will only examine a claim of arbitrary exercise of 
discretion by the Legislature. 

A similar problem arose with regard to article 135 GG, settling 
the succession of the property of those German states which had 
ceased to exist after the war, such as Prussia. Article 135, paragraphs 
1 to 3 laid down certain rules to be followed, and paragraph 4 provided 
that a different settlement could be effected by federal statute “if an 
overriding interest of the Federation so requires.” When the court 
had to pass on the constitutionality of a federal statute which estab- 
lished a foundation to take care of the art treasures of the former 
State of Prussia it expressly refrained from going into the question 
of whether an overriding interest of the Federation made the enact- 
ment necessary.** 

Another example of legislative discretion can be found in con- 
stitutional clauses which give some directives for the settlement of a 
certain matter, but leave the details to the legislature. Article 120 
GG, states that the Federation shall bear the expenditure for occupation 
costs and the other internal and external charges caused as a con- 
sequence of the war “as provided for in detail by a federai statute.” 
The court held that while this statute could not shift the burden from 
the Federation to the states because the constitution clearly prohibited 
this, in every other respect the legislature was entirely free to regulate 
the details.** 

The most important area of legislative discretion lies within the 
scope of article 3, paragraph 1 GG, which establishes the principle 
that all persons are equal before the law. The Federal Constitutional 
Court has developed the rule that article 3, paragraph 1 @G, was 
intended to prevent arbitrary action of the legislature. It prohibits 
arbitrary unequal treatment of equals. Within these borders the 
legislature may exercise its own discretion and may even differentiate 
among equals. Its discretion ends where the unequal treatment of 
equals obviously cannot be justified by convincing reasons. The 
Federal Constitutional Court can only examine whether the legis- 
lature has repudiated these limitations of its discretion; that is, 
whether it has acted arbitrarily.*® 

The scope of legislative discretion has been narrowed by the 
court in regard to equal treatment of voters and political parties in 
election laws. This is premised on the right of the citizen to an equal 
vote and of a candidate or a party to an equal chance in an election. In 





36 BVerfGE 1, 264, 272; 2, 213, 224; 4, 115, 137. 

37 BVerfGE 10, 20, 40. 

38 BVerfGE 9, 313, 330. 

39 BVerfGE 1, 14, 52; 3, 58, 135; 4, 219, 243; 4, 352, 357; 9, 20, 28; 9, 201, 206; 
9, 334, 337. 
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the light of German constitutional history and with regard to the demo- 
cratic and egalitarian foundations of the constitution, these rights call 
for a stricter and more literal application of the principle of equality.*° 


The Federal Constitutional Court cannot issue a writ of manda- 
mus to the legislature*’ compelling them to pass a certain statute, 
although to declare unconstitutional a law which is already on the 
statute books may in some instances produce the effects of a manda- 
mus. Take for example our Saarland municipal elections case. Section 
25 of the statute has been declared unconstitutional. Because there 
must be an election, a statute governing the election was needed; 
consequently the State Assembly was forced to pass a new statute 
consonant with the ruling of the court.** 

Occasions also arise when the legislature violates the constitution 
by either inaction or incomplete action. For example, a federal statute 
had increased salaries and pensions for civil servants in order to 
compensate for the rising cost of living, but had left out one category 
regarding retired officials. The court held that article 33, paragraph 
5 GG, which required that public service should be governed by the 
traditional principles of the permanent civil service, was violated. 
This provision, the court said, made it imperative that the legislature 
provide equally for all categories of the civil service. But the incomplete 
statute was not declared void; the court merely declared that the 
legislature had, by this omission, violated the constitutional rights 
guaranteed in article 33, paragraph 5 GG to the neglected group to 
which petitioners belonged.** 

If the Federal Constifutional Court is called upon to decide 
whether a statute is constitutional, it examines not only whether the 
provisions of the statute in their contents are consonant with the 
constitution, but also whether the legislature in passing the statute 
has observed the procedure required by the constitution. Thus, the 
court must look into the question of whether the Federal Council’s 
(Bundesrat—the Upper House of the Federal Legislature) consent 
has been secured. This is necessary for statutes which touch upon 
states’ rights.** Thus Field v. Clark*® and Coleman v. Miller*® might 





40 BVerfGE 1, 208, 247; 6, 84, 91. 

41 BVerfGE 1, 97. 

42 But see for a different line of argument Colegrove v. Green, 328 U.S. 549, 553 
(1945). 

43 BVerfGE 8, 1, 20. 

44 Art. 93 para. 1 no. 2 GG: formal and material compatibility (“formliche und 
sachliche Vereinbarkeit”). 

45 143 US. 649 (1892). 

46 307 US. 433 (1939). 
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possibly have been decided otherwise had similar facts been presented 
to the German Federal Constitutional Court. 

The Federal Constitutional Court also examines the rules of 
the legislature governing legislative procedure on their compatibility 
with the constitution. It has declared void a section of the Bundestag’s 
rules which stated that bills involving additional financial outlay 
exceeding the appropriation in the annual budget will not be debated 
unless accompanied by a proposal on how the costs should be met; 
the court held that this rule put an undue restraint on the right of 
the deputies to introduce bills.‘ 

A suit on behalf of the Federation may be brought only by the 
federal government, not by a single Federal Minister. Therefore, a 
Cabinet resolution is required to institute proceedings. The court has 
to ascertain whether such a resolution was actually passed and, in 
case of doubt, may ask the government for the minutes of the Cabinet 
meeting in question. But it will not go behind the minutes; it will 
accept those as sufficient proof that a Cabinet resolution was passed.** 


The question of how far judicial self-restraint should go has also 
been raised with regard to so-called treaty laws (Vertragsgesetze). 
Article 59, paragraph 2 GG provides that treaties which regulate the 
political relations of the Federation or relate to matters of federal 
legislation require the consent, in the form of a statute, of the federal 
legislative bodies. The statute empowers the Federal President to 
ratify the treaty and, together with the publication of the text of the 
treaty in the Official Gazette (Bundesgesetzblatt) also transforms the 
provisions of the treaty into domestic law.*® The federal government, 
in a case concerning the validity of the statute on the so-called Saar- 
Agreement concluded between France and the Federal Republic on 
October 23, 1954, had argued that the statute giving the consent of 
the legislative bodies to an international treaty actually was an “acte 
de gouvernement” (an act of foreign policy in the form of a statute), 
and that therefore the determination of its validity—and of the validity 
of the treaty provisions as well—was outside the scope of the judicial 
function. But the court did not accept this reasoning; it maintained 
that it had the power to determine whether the statute and the provisions 
of the treaty were consonant with the constitution because a statute 
was a statute without regard to whether it settled a purely domestic 
matter or whether it transformed the clauses of an international treaty 
into domestic law.”° 





47 BVerfGE 1, 144. 

48 BVerfGE 6, 309, 324. 

49 BVerfGE 1, 396, 411. 

50 BVeriGE 4, 157, 161, 162. 
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CONCLUSION 


In United States v. Lovett,°' Mr. Justice Frankfurter stated in 
his concurring opinion that particularly when Congessional legislation 
is under scrutiny, every rational trail must be pursued to prevent 
collision between Congress and Court. In his opinion, the most 
fundamental principle of constitutional adjudication is not to face 
constitutional questions but to avoid them if at all possible. The 
Federal Constitutional Court cannot apply this maxim to all cases 
coming before it, mainly, as has been explained earlier, for procedural 
reasons. But in its general attitude, it exercises self-restraint when- 
ever it deems it proper. On the other hand, a constitutional court 
must be aware that almost all issues it is called upon to decide have 
some political coloring and, in a broader sense, concern “political 
questions.” One of the purposes the Federal Constitutional Court is 
called upon to serve is to insure that the business of government 
is conducted with due respect for the law. If it shrinks from this 
responsibility because a case is politically “hot”, it will pass up many 
opportunities to demonstrate to the political departments of govern- 
ment, and the people that ours is a government of law. 





51 328 US. 303, 319, 320 (1945). 








STANDARDS FOR JUDGING REASONABLENESS 
OF LAWS GOVERNING BUSINESS REGULATION 
IN THE GERMAN FEDERAL REPUBLIC 


Hans SPANNER* 


I 


Even in states with an economic situation based on liberal prin- 
ciples as in the United States of America, Switzerland or in the German 
Federal Republic the enactment of laws regulating economic activities 
has been inevitable for a long time for various reasons. For the United 
States, K. Loewenstein’ declares that today, in the middle of the 
twentieth century the economic conditions in the states are, practically 
speaking, entirely under the regulation of the State. For Switzerland, 
the problem of the relations between the State and business, as E. 
Ruck? says, has found a solution appreciating in principle freedom of 
economic life but admitting exceptions and limitations in the interest 
of the public welfare and thus giving a compromise between the de- 
mands of the general interest and private interests. Of great im- 
portance is the purpose of reaching a satisfying solution of the social 
problem (Soziales Problem) and of thus realizing a social state (So- 
zialstaat). These approaches create very difficult problems with ref- 
erence to the combination of a state under the rule of law (Rechts- 
staat) and a social state, because the liberal state under the rule of 
law allows only the fewest possible infringements on the sphere of 
freedom and property, while the social state on the other,hand in- 
evitably brings such infringements on freedom and property. 

These problems are especially important in the Federal Republic 
of Germany as its Constitution, the Basic Law of May 23, 1949, de- 
nominates the Federal Republic as a democratic and social federal 
state (art. 20) and speaks of the principles of the republican, demo- 
cratic and social state based on the rule of law (Rechtsstaat, art. 28, 
par. 2). 

The Constitution of the United States does not contain expressis 
verbis the concepts of a state based on the rule of law and of a social 
state, but even there the legislative power and the judicial control of 
the legislation find themselves often faced with the problem of solving 
a similar question: it is the dilemma of how far the regulations of 
economic conditions by the state may go without giving up the prin- 
ciples of a free economic system. 





* Professor of Law, University of Munich, Germany. 
1 Verfassungsrecht und Verfassungspraxis der Vereinigten Staaten 233 (1959). 
2 Schweizerisches Staatsrecht 16, 105 (3d ed. 1957). 
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The following observations will try to demonstrate a few general 
directions or guiding principles for the solution of the aforesaid 
dilemma. The examples will especially be taken from the jurisdiction 
of the German Federal Constitutional Court (Bundesverfassungs- 
gericht). 

It is not only the problem of the compatibility of the state under 
the rule of law and the social state which poses large difficulties to its 
solution but also the problem of the compatibility of the interests of 
various economic groups. There are not only the often contrary in- 
terests of the employers and the employees but also the often different 
and opposite interests of various groups of enterprises, as e.g., in the 
area of transportation of persons and goods between the railways, 
shipping lines or motor vehicle carriers. All these various and often 
opposing interests must be accorded with the general interest or the 
general welfare. A fundamental principle of the social state is the 
solution of the problem of the compatibility of the interests of em- 
ployers and employees. Consideration must also be given to the com- 
patibility of those interests with other group interests and with the 
general interest. But it is important to see that the concept of the 
social state is not the same as the concept of a socialistic state although 
the ideas and views of socialism have had great influence on the de- 
velopment of the problems of the social state. The modern social state 
is not to be confounded with the earlier welfare state (Wohlfahrtsstaat) 
of the era of absolutism. The absolute welfare state was characterized 
by the regiment of the monarch who decided the content of what was 
to be done on behalf of the general welfare. Today it is the democratic 
parliament which decides the aforesaid problems and the means for 
the realization of them. 

II 


The liberal state under the rule of law is embodied in the consti- 
tutions, above all, in the basic rights and especially in the guarantees 
of a free development of personality and free choice and practice of 
occupation as well as in the guarantee of freedom of property. Free- 
dom of property will be discussed later. It is well known that legisla- 
tion in the United States had brought essential restraints for various 
activities in the areas of commerce, production and transportation, 
essentially founded upon the commerce-clause (art. 1, sec. 8, cl. 3). 
For comparative law it may be of interest to demonstrate current con- 
ceptions in the Federal Republic of Germany containing general 
standards giving answer to the question of the reasonableness of such 
restraints. 

The right of free development of personality is of importance in 
the area of the economy especially with reference to the choice and 
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practice of economic occupations and professions. In both respects 
the German Basic Law contains fundamental regulations, contriving 
an interpretation according to the spirit of greater economic freedom, 
perhaps to a larger extent than is possible by virtue of the Constitu- 
tion of the United States. This is possible because the German regula- 
tions allow less room for an interpretation by the judge, than do the 
very general regulations of the Constitution of the United States. 

In the Constitution of the German Federal Republic the regula- 
tion of art. 2, par. 1 is of fundamental importance: 

Everyone has the right to the free development of his personality 


insofar as he does not infringe the rights of others or offend against 
the constitutional order or the moral code. 


Of the same importance is the special regulation of art. 12, par. 1 
of the Basic Law: 
All Germans shall have the right freely to choose their occupation, 


place of work and place of training. The practice of an occu- 
pation may be regulated by legislation. 


For the interpretation of all regulations concerning basic rights 
the rule of art. 19, par. 2 must be taken into consideration: 


In no case may a basic right be affected in its basic content. 


The task of interpreting the basic content of a basic right often 
poses very difficult problems for judicial control of legislation. 

Every economic system laying claim to the name of liberal must 
guarantee the freedom of industrial leadership. Every economic system 
putting aside the freedom of industrial leadership (freies Upterneh- 
mertum) is not compatible with a liberal economic system, as E. R. 
Huber’ clearly demonstrates. For the same reason an economic system 
which permits private economic leadership in merely the formal sense, 
while in all other respects exactly directs all conditions of production 
cannot be called a free economic system. Therefore art. 2, par. 1 of 
the German Basic Law is as Maunz-Durig* notes, really a Magna 
Charta against all economic systems of a socialistic state (Staats- 
sozialismus) or of a state commanding alone all economic conditions 
(staatliche Kommandowirtschaft). 

Already these observations may demonstrate that even such 
norms of a constitution, which though not directly relating to economic 
conditions, may nevertheless have many consequences in the area of 
economic conditions. Such standards provide remarkable limitations 
against many regulations of economic questions by the state. Quite 





8 Der Streit um das Wirtschaftsverfassungsrecht, in: Die 6ffentliche Verwaltung 
(DOeV) 135 (1956). 
4 Maunz-Diirig, Grundgesetz, Kommentar, Nr. 46 to art. 2, par. 1 (1959). 
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reasonably, the German Federal Constitutional Court in a judgment 
of July 20, 1954° has pronounced that the Basic Law guarantees neither 
an economic neutrality of the executive and legislative power nor a 
social market-economy (soziale Marktwirtschaft) regulated only by 
means that are in accordance with the economic system of a free 
market. An economic neutrality of the Basic Law is in the opinion of 
the court only existent insofar as the Basic Law has not adopted 
special economic provisions. 

These observations of the Constitutional Court can be consented 
to only with the reservation that some important basic rights place 
very remarkable limitations upon regulations of economic conditions 
by the state. Further it must be taken into consideration that the prin- 
ciple of the social state is giving to the state a positive task, from which 
on the one hand duties, and on the other hand limitations, of the 
activity of the state are to be derived. It is quite right when Bachof® 
declares that the basic rights must be seen and interpreted under the 
declaration of the Federal Republic of Germany as a social state and 
that this declaration contains an authorization and at the same time 
a mandate on the state to realize a social system directed at realizing 
and preserving social justice and affording relief of social need by 
help of the state. In the same way has Ipsen’ earlier demonstrated 
that the formula of the social state is not a mere concept without real 
content but a destination for the activity of the state. 

Thus, it may be taken for granted that it is impossible to infer 
from the Basic Law an unwritten law of an economic neutrality, as 
Ballerstedt in a remarkable éssay on the constitution of the economy 
(Wirtschaftsverfassungsrecht)* very clearly emphasizes. 

In connection with the problem of standards for the regulation of 
business by the state the aforesaid observations, including the example 
of the basic right of free development of personality as defined by 
art. 2, par. 1 of the Basic Law and the principle of the social state, 
might suggest that the constitution contains general principles often 
standing in opposition to one another. Such a contrast certainly exists 
between the demands resulting from the basic right of free develop- 
ment of personality in connection with the principles of the liberal 
state under the rule of law on the one hand, and the demands resulting 
from the principle of social states (Sozialstaatsprinzip) on the other. 
Forsthoff® correctly noted that the state under the rule of law and the 





5 Entscheidungen des Bundesverfassungsgerichts (—BVerfGE), vol. 4, p. 97, 17. 

6 Veréffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer (—VVDStL), 
vol. 12, p. 37, 80 (1954). 

7 VVDStL vol. 10, p. 74 (1952). 

8 In: Bettermann-Nipperdey-Scheuner, Die Grundrechte, vol. III/1, p. 1 (1958). 

9 Begriff und Wesen des sozialen Rechtsstaates, VVDStL vol. 12, p. 8, 19 (1954). 
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social state are in reference to their intentions very different and almost 
antitheses, as the state under the rule of law aims at freedom while 
the realization of a social state brings necessarily encroachments upon 
freedom and property. Nevertheless, the state under the rule of law 
and the social state do not exclude each other, for they must com- 
plement themselves. The state under the rule of law must not be 
abused as a refuge of the beati possidentes or it misses its social 
mandate and endangers itself. A radical realization of the social state 
leads to an executive state (Verwaltungsstaat) which cannot be a state 
under the rule of law, as Forsthoff demenstrates.’® 

For the law of the German Federal Republic, that contrast may 
be especially clear, because the Basic Law itself speaks of the state 
under the rule of law and of the social state. But also under other 
constitutions, which do not contain such formulas, the same problems 
arise, as the situation in the United States illustrates. The clause of 
the social state may often be superseded by the task and competence 
of the Congress “to provide for the . . . general welfare of the United 
States” (art. I, sec. 8, cl. 1). On principle it must be agreed that the 
welfare clause and the tax clause of art. I, sec. 8, cl. 1 are closely 
related; their development (e.g., the jurisdiction in the New Deal 
cases) resulted in heavy encroachments on economic conditions.” 


The concept of the social state as well as the concept of general 
welfare contain very difficult problems of interpretation, but perhaps 
the concept of the social state may be clearer as it refers to an equitable 
and just distribution of goods and income. It is not appropriate here 
to discuss the concept of general welfare in all its detail,’* but it can 
be said that it is nearly impossible to give an exact definition of that 
concept. The meaning of that concept must be understood and inter- 
preted in the light of the special conditions in a state at an appointed 
time. But it may be, no doubt, that today even in the United States 
the concept of the general or public welfare can not be understood 
without taking into consideration elements of the principle of the social 
state. Today the protection and help for economically weaker persons 
is nearly everywhere an object of the activity of the state within the 
scope of promoting the general welfare. And even in other states we 
see similar contrasts between the liberal state under the rule of law 
and the modern welfare state or the modern social state, as it is much 
discussed in the German Federal Republic with regard to the text of 
the Basic Law. 





10 Ibid. 

11 Cf. Loewenstein, supra note 1 at 119. 

12 Cf. the very interesting essay by V. Bolgar, “The Concept of Public Welfare,” 
8 Am. J. Comp. L. 44 (1959). 
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The character of the state under the rule of law is setting bounds 
to the demands of the social state and to the extension of encroach- 
ments on freedom—free development of personality and property. 
Such encroachments must, as Maunz-Durig’* demonstrates, be equal 
and proportionate, that is, they must not injure an individual as a 
bearer of basic rights more than is necessary in view of the object 
aspired to by the state. In the same way it satisfies the requirements 
of the state under the rule of law that the encroachments of the state 
are ascertainable and that the individual must not be at the mercy 
of the state. The consequences arising from the state under the rule 
of law are therefore especially important with reference to the contents 
and the form of encroachments on the economic conditions by the 
state. Further there must be a sufficient protection of the affected 
individual by the courts. 

The above mentioned basic right, freely to choose and to practice 
every kind of occupation, as embodied in art. 12, par. 1 of the Basic 
Law is involved in the basic right of free development of personality. 
It may be of interest that the basic right to freely choose and practice 
every occupation has succeeded in the German Federal Republic 
essentially upon the influence of measures of the American occupation 
power." 

The fundamental interpretation of the basic right of art. 12, par. 
1 of the Basic Law finds itself in the judgment of the Federal Consti- 
tutional Court of June 6, 1958."° This judgment has nullified a pro- 
vision of a Bavarian law (art. 3, par. 1) relating to apothecary’s shops 
according to which the licensé for the establishment of a new apothe- 
cary’s shop is only to be given when the establishment of the new shop 
is in the public interest for supplying the people with medicines. It 
must also be established that the economic basis of the new shop is 
guaranteed and that the economic basis of neighboring apothecary 
shops will not be weakened to such an extent that their continued ex- 
istence is no longer assured. The legal provision that emanated from 
the opinion was that the establishment of new shops is only in the 
public interest when their capacity is guaranteed and when the ex- 
istence of the neighboring shops is not endangered. The principle of 
liberty of trade has not succeeded for the apothecary shops. But the 
Federal Constitutional Court did not follow those considerations and 
nullified the aforesaid legal provision because of its contradiction to 
art. 12, par. 1 of the Basic Law. 

It is important to see how the court tried to interpret the meaning 





13 Supra note 4, nr. 63-65, to art. 2, par. 1. 
14 Cf. Bachof, “Freiheit des Berufs, in: Die Grundrechte,” vol. III/1, p. 155, 159. 
15 BVerfGE 7, 377. 
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and the extension of the authorization of the legislative power while 
regulating the practice of an occupation in a way satisfying the re- 
quirements of the whole legal meaning of that basic right as well as 
the requirements set by its importance in the social life. The court 
maintained the view that the aforesaid authorization is given with 
intent to regulate the practice of an occupation so that under this 
point of view it shall be possible to regulate even the choice of an 
occupation. Upon the basis of that view, the court developed the fol- 
lowing principles which can be considered as very remarkable stand- 
ards for regulations of business by the state and especially for the 
regulation of the choice and the practice of an occupation: 


The basic right (se. of art. 12, par. 1) shall protect the freedom of 
the individual, the regulation-clause shall guarantee a sufficient 
protection of the general interest. From the necessity to do justice 
to both requirements follows for the encroachments of the legis- 
lative power the order to differentiate perhaps according to the 
following principles: 

(a) The free practice of an occupation can be restricted inas- 
much as it seems to be reasonable on account of the general wel- 
fare. The protection of the basic right is restricted on the defense 
of unconstitutional encroachments especially charging excessively 
and requiring too much of a person. 

(b) The free choice of an occupation must not be restricted 
more than the protection of especially important goods of the 
community it demands imperatively. When such an encroachment 
is inevitable, it is necessary to choose that form of encroachment 
which restricts the basic right as little as possible. 

(c) When it is encroached upon the free choice of occupa- 
tion by establishing certain conditions for the choice of occupation, 
it must be distinguished between subjective and objective “condi- 
tions; for the subjective conditions (especially the training) must 
be recognized the rule of proportion with the meaning that they 
must not be out of proportion to the intended purpose of a due 
practice of the occupation. Very strict requests are to be made 
to the evidence of the necessity of objective conditions for the 
beginning of an occupation; generally only the defense of heavy 
dangers for goods of community (Gemeinschaftsguter) of eminent 
importance may justify such measures. 

(d) Regulations under art. 12, par. 1, sentence 1, must 
always be made on that step which brings the smallest encroach- 
ment upon the free choice of occupation; the next step is to be 
entered by the legislator not till when it is proved with utmost 
probability that the feared danger can not be opposed with (consti- 
tutional) means of the previous step. 

The Federal Constitutional Court has to examine if the legis- 
lator has regarded the limitations ensuing from the aforesaid ob- 
servations; when the free choice of occupation is restricted by 
objective conditions for the beginning of occupation it must be 
examined too, whether just that condition is inevitable with regard 
to an eminent good of community. 
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By virtue of those considerations the court nullified the aforesaid 
legal provision of the Bavarian law relating to apothecary shops and 
stated that in this area only the freedom of settlement defined as the 
absence of objective conditions of admission meets the constitutional 
requirement. 


The practical difficulty lies, as the court demonstrates, in that 
there must be combined the substantially free discretion of the legis- 
lator in the area of economic and social policy and of policy relating 
to the regulation of occupations with the protection of freedom guar- 
anteed to the individual even against the legislator: 

The right of freedom of the individual is so much effective the more 

his right to choose freely his occupation comes into question; the 

protection of the general interest is so much effective the more 

detriments and dangers are heavy which can arise from an en- 
tirely free practice of occupation. When it is tried to do justice 

to both—in a social state under the rule of law equally legitimate 

—demands, the solution can only be found from time to time by 

way of a careful levelling of the importance of the opposite and 

perhaps quite contrary interests. When it is held on that by virtue 

of the principles of the Basic Law the free human personality is the 

highest value . . . , follows that this freedom is to be limited only 

in so far as it is inevitable with regard to the general interest.!* 


This judgment of the German Federal Constitutional Court shows 
clearly the difficult problems of all governmental regulations of busi- 
ness. Scheuner’’ has demonstrated that a system of limited govern- 
mental regulations of economic conditions is combinable with the 
principles of a democratic constitution and with the legal system under 
the rule of law. The essential condition for it must be, as he states, a 
real limitation and an effective protection of the rudiments of personal 
and economic freedom and of the principles of the state under the 
rule of law. 

Ill 


With regard to govegnmental interventions in the area of busi- 
ness, the standards and the limits ensuing from the basic right of 
equality before the law are of great importance. It may be noted that 
the advance of that principle in its historic development has brought 
first the recognition of a merely formal equality and only after a rather 
long time and under the influence of socialist ideas is a more and 
more material equality achieved. The first step in achieving such 
aspirations is to secure human existence and consequently the pos- 
sibility of free development of personality. Thus the principle of 
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equality before the law gains great importance within the modern 
welfare state or within the modern social state. 

The question of the observance of equality before the law also 
gains significance when the state promotes individual economic groups 
by measures regulating economic conditions. The German Federal 
Constitutional Court has examined that question with regard to the 
question of the constitutionality of the “Jnvestitionshilfegesetz” (law 
relating to help of investment) of January 7, 1952. By virtue of that 
law the industrial undertakings had to raise an amount of one milliard 
of German Marks (DM) to cover the urgent demands for investment- 
capital by the coal-mines, the ironworks and the power plants. The 
law was challenged as violating the principle of equality before the 
law. The court stated in its judgment of July 20, 1954,)* that law 
regulating economic conditions is not unconstitutional for the reason 
that it changes the conditions of competitive trade. Such laws can be 
enacted, in the court’s opinion, in the interest of individual groups, 
but only when it is demanded by the general interest, and other interests 
requiring protection are not neglected. The court demonstrates that 
every governmental measure regulating economic conditions is an 
interference with free economic gambling and the resulting situation 
of competitive trade. When such governmental measures are once 
constitutionally admissible, they cannot, in the court’s opinion, be- 
come inadmissible merely because they change the situation of com- 
petitive trade; they would be inadmissible only when they should 
justify the conclusion that the law had been enacted by a legislator 
exceeding his discretionary power. 

For a comparison with similar questions raised ~ the laws of 
the United States, it is of interest that with the law relating to the 
“Investitionshilfe” the legislator had adopted measures to promote 
the general interest in favor of important industry. This law simul- 
taneously brought about an important financial change in other indus- 
trial undertakings because they had to raise the financial means for 
investment. The Constitutional Court had refused, it is true, to con- 
sider the financial charges of the industrial undertakings as taxes, as 
defined in the constitution, but it has comparatively referred to charges 
by taxes so that we can see a connection between taxes and the pro- 
motion of the general welfare. Such a connection finds itself in the 
tax power and the power to provide for the general welfare, as em- 
bodied in art. 1, sec. 8, cl. 1 of the Constitution of the United States. 
The Court entertained the view that industrial undertakings have long 
been recognized as a special object of taxes and duties so that in this 
jurisdiction even special taxes of single groups of occupations and 
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branches of industry had been considered as compatible with the prin- 
ciple of equality before the law, inasmuch as it can be justified by the 
individuality of the circumstances. For those reasons the Court con- 
sidered the law relating to the investment help (Jnvestitionshilfegesetz) 
as constitutional and not exceeding the discretionary power of the legis- 
lator. 

This example of the jurisdiction of the German Federal Consti- 
tutional Court may show clearly the justness of the statement of 
Scheuner,’® that the principle of equality before the law is most im- 
portant for governmental measures regulating economic conditions, 
because only from that principle can aid and direction be taken against 
a deficient allocation of goods, inequitable compensation, or unequal 
distribution of charges. That is the case especially with regard to 
regulations in favor of or against certain economic groups. Whether 
and how far the legislator profits by a constitutional competence is left 
to his discretion within the framework of the constitution, and judicial 
control has only the competence to examine whether the legislator had 
exceeded the utmost bounds of his discretionary power. That must be 
recognized especially for governmental measures regulating economic 
and market conditions. 

Whether the principle of equality before the law is violated can, 
as Ipsen*® states, only be judged by the case under consideration and 
by the purpose of the law under consideration. The principle of equal- 
ity can be violated by a positive provision of a law or by an omission 
of the legislator. 

Those questions may be raised then even when the legislator 
adopts measures which give decisive significance to the location of 
individual undertakings or of a group of them. For the case of the 
provision of power plants in Northern Germany with coal, Ipsen 
has stated?! that the boards regulating economic conditions could order 
the import and the purchase of more expensive (and with regard to 
quality, less appropriate) English coal when the high duties to export 
German coal do not guararttee a sufficient supply for the German con- 
sumer of the Ruhr-coal. As Ipsen demonstrates, it is a violation of 
equality before the law when such an order is only imposed on a single 
group of consumers near the coast while on the other hand other 
groups of consumers in the same area can obtain Ruhr-coal. The 
principle of equality before the law required the same treatment of 
all groups of consumers with the same location near the coast. 

Equality before the law demands that on principle also, prices be 
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levied in equal shares, as Ipsen demonstrates** when he says that the 
significance of a principle of compensation for a violation of equality 
before the law is growing in a system of intervention into economic 
conditions by the legislative and executive power. Here can, and must, 
the principle of equality positively demand equality of the distribution 
of charges; that principle can be the basis of claims for compensation 
and reparation, when governmental regulations contrary to the prin- 
ciple have created inequalities in the distribution of charges. For some 
time it was not admissible that one group of industrial undertakings 
was discriminated against to the advantage of one or more other 
groups and perhaps endangered in its existence, as Scheuner deduces 
it from the principle of equality before the law.” 

Summing up, it can be stated that a governmental regulation 
exceeding the charges of undertakings possible even under a critical 
examination, though justified from the point of view of general eco- 
nomic and social considerations, offends the principle of equality 
before the law, and endangers the existence of the undertakings. 

In connection with measures regulating economic conditions it is 
permissible to adopt measures establishing prices, save that such 
regulations could be always considered as violating the equality before 
the law. So the German Federal Constitutional Court has stated in a 
judgment of November 12, 1958,** that the provisions of the law 
relating to prices (§2) authorizing the federal minister of economics 
(Bundeswirtschaftsminister) and the highest authorities of the Laen- 
der (member-states) to issue decrees fixing the prices, rents, duties 
and other payments for goods, production, or services ( except wages), 
or to issue decrees holding up the present situation of prices do not 
conflict with the principle of equality before the law. Of course, such 
measures must not exceed the discretionary power of the legislative or 
executive power; they must obey the demands resulting from the 
principle of equality before the law and they must be issued in the 
general interest. 

As mentioned above in connection with the investment-help judg- 
ment of the Constitutional Court, equality before the law may be of 
essential significance in connection with economic regulations and 
taxes. In a very interesting judgment concerning the collective taxa- 
tion of marital partners, the court nullified the legal provisions on that 
subject (judgment of January 1, 1957)*° and considered it as uncon- 
stitutional when the wife has not the possibility of earning the same 
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income as the man under equal economic conditions. From that state- 
ment it follows that laws relating to the beginning and the practice of 
occupations and the earning of incomes of economic activities must 
not discriminate against women because such a measure would be 
contrary to equality before the law. 

In the sphere of economic regulations of the state, the principle 
of equality before the law has the general significance already noted 
in an early judgment of the Constitutional Court of October 23, 
1951:76 

The principle of equality before the law is violated, when there 

is no reasonable motive flowing from the nature of things or other- 

wise evident for the legal distinction or nondistinction, in short, 

when the legal provision must be considered as exceeding the dis- 
cretionary power or as despotic. 


Equality before the law is of great importance in connection with 
the protection of property, but that problem will be discussed in the 
following section. 


IV 


In connection with governmental regulations relating to economic 
conditions, the protection of property is always an important part, 
especially when it is the question whether a legal regulation can be 
considered as a constitutional limitation of the property or whether it 
is an expropriation. This question is, in the German legal system, 
of essential importance, as art. 14, par. 1 of the Basic Law con- 
tains the following provisions: “Property and the right of inheri- 
tance shall be guaranteed. The contents and limitations shall be de- 
termined by legislation.” These provisions are completed by the 
following provisions having an especially great importance in respect 
to the principle of the social state: “Property shall involve obligations. 
Its use shall simultaneously serve the general welfare.” 


The authorization of legislation to determine the contents of 
property must be understood and interpreted in connection with the 
provision of art. 19, par. 2 of the Basic Law according to which in no 
case may a basic right be affected in its fundamental content. From 
that provision it follows that notwithstanding the authorization of the 
legislator to determine the contents and the limitations of the prop- 
erty, this right may not be completely hollowed out. But it may be 
agreed that the duty of the proprietor to use the property in a way 
which simultaneously serves the general welfare admits limitations of 
the property in the interest of the general welfare, and for the realiza- 
tion of the principle of the welfare state on a larger scale than would 
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be considered admissible under a merely liberal legal and economic 
system. 

Ipsen,”’ in a report about expropriation and socialization, has em- 
phasized that the Basic Law with its decision for the social state has 
provided a basis for deepening and proclaiming abroad this decision 
according to the spirit of the Basic Law by an adequate shaping of 
the social conditions. Ipsen states correctly that the concept of prop- 
erty and of its meaning is subjected to a change of that meaning, and 
that it is impossible to adopt the meaning of the concept of the prop- 
erty according to the Constitution of Weimar of August 11, 1919. He 
demonstrates that between the times of the Constitution of Weimar 
and the Basic Law of 1949 lies a development which cannot be denied. 
One which has led from its beginnings in the legislation during the 
first world war relating to the planning and governing of economic 
conditions to obligations of the rights of the proprietor by the pub- 
lic law, into an economic system directed by the state in various 
forms. The concept and the function of property must today be seen 
from the vantage point of the experience of a generation which wit- 
nessed an extraordinary extension of the state’s influence over eco- 
nomic conditions. As Ipsen states, the end of the second world war 
has not brought the automatic end of all the controls of the state on 
the economic sphere, and neither the state nor the individual can 
relinquish the experiences of the governmental regulation of economic 
conditions. They belong today—and not only in the German Federal 
Republic—on principle to the contents of admissible legal dispositions 
on property: “Property is today more open to governmental regula- 
tions than it was in 1919. When art. 14 of the Basic Law guarantees 
property, then it is ¢4is property and not the property of a legal system 
which did not know a governmental regulation and control of the eco- 
nomic conditions at all or at least regulations and controls of such a 
kind.’’** From these observations, Ipsen draws the consequences that 
from the fact that the present economic system of the social market- 
economy (soziale Marktwirtschaft) wants to restrict itself to a min- 
imum of economic regulations by the state, the conclusion must not 
be reached that far-reaching regulations and limitations of property 
should be unconstitutional with regard to the guarantee of the prop- 
erty in art. 14 of the Basic Law, nor that such regulations and limita- 
tions could only be made in the form of expropriation and in return 
of compensation. 

Opposed to this view, others demonstrate that even today by no 
means all governmental encroachments upon the property are ad- 
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missible. Reinhardt”® emphasizes in connection with art. 14 of the Basic 
Law, particularly the aforesaid obligation derived from art. 19, par. 2 
of the Basic Law, not to affect a basic right in its basic content. He 
states that the public authority is obliged to serve moderation in pro- 
portion to private initiative on the one hand and public initiative on 
the other hand: “Under the rule of the systems of private property 
the public authority is inhibited to solve the problems of the social 
life simply by an all directing system. It is much more obliged to find 
out every conceivable way in which the desired compensation may be 
reached by putting into action the self-responsible and industrious 
decisions of the individuals.” 
From those general conceptions it does not follow that, therefore, 
governmental regulations and other encroachments on the economic 
conditions should be generally excluded. Reinhardt states*® that the 
introduction of economic controls or distribution of goods according 
to present conditions was founded upon the fact that because of an 
extraordinary situation the market had fallen into a crisis and as a 
result the provision of the people was endangered. Theoretically it 
would be possible that the state assumes the responsibility for the 
whole provision of the community. But according to the principles of 
the constitution, it is only permissible to restrict the private initiative 
of the employer to such an extent as it is necessary to prevent ex- 
orbitant profits being drawn out of an abnormal situation while as- 
suring the equal provision of the consumers. Reinhardt demonstrates 
how the large obligations of the proprietor illustrate the meaning of 
the social obligation of property arising out of a crisis and how that 
obligation is fulfilled (according to the principle of the private utility 
[prinzip der Privatnutzigkeit|) by striving for a just compensation 
of all interests. 
In connection with the question of the constitutionality of re- 
straints of viticulture, the German Federal Constitutional Court has 
stated in a judgment of July 10, 1958," that the legislation fixing 
limitations on the rights of the proprietor is not entirely free from ’ 
question. The motive of such limitations must be legitimated on the 
basis of the general interest. Restraints of viticulture may only be 
considered as constitutional, when and as far as the public interest 
can justify them from the point of view of the public interest and 
subject to the principle of proportionateness. But the court points out 
that the social responsibilities and obligations of the proprietor pro- 
vide a relatively wide range for the discretion of the legislator. The 
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court considers as admissible points of view in the light of such criteria 
the securing of nourishment, ameliorating viticulture, or the protec- 
tion of the wine producer when a social crisis is threatening and the 
interests of other groups are not unequally neglected. 

Economic freedom and the freedom of property are essentially 
encroached on in the sphere of the building concerns. Here the ques- 
tion often arises to what extent the legislator is authorized to impose 
restrictions upon the erection of buildings by virtue of the social 
obligations of the proprietor when an expropriation is in question 
which creates a right of compensation. E.g., the Federal Court (Bun- 
desgerichtshof) in a judgment of November 26, 1954,** has stated 
that an interdiction to build, that is a transitory interdiction to build, 
is on principle to be considered as a social obligation of the proprietor 
not creating a right of compensation when it serves the securing of 
the realization of covering a ground with buildings (Bebauungsplan ) 
in the interest of the possibility to erect buildings on that ground. 
That is especially the case when such an interdiction to build deals 
with large areas in towns which were destroyed in the last war. An 
interdiction to build which serves only the execution of a general plan 
of covering grounds with buildings in a town, or for a larger area only 
in the general interest, demands, in the court’s opinion, a special sacri- 
fice of the affected proprietors in the general interest and is to be 
compared with an expropriation. The attempt to distinguish situations 
on the basis of the purpose of such interdictions is unsatisfactory be- 
cause in general more and various purposes are involved. Therefore, 
preference is to be given to the opinion of the Federal Administrative 
Court (Bundesverwaltungsgericht) in the judgment of October 25, 
1956,°* where the legal character of such interdictions is judged by 
the space of time of the interdiction: a long enduring interdiction is 
comparable to an expropriation and gives a remedy in damages. How 
the time for such an interdiction is to be limited cannot be established 
with a general validity, but that question is submitted as a legal issue 
for decision. , 

In relation to the building concerns it may further be mentioned 
that the German Federal Court (Bundesgerichtshof) in a judgment of 
June 10, 1952,** has stated that the housing control which has been 
continued since the end of war because of the great lack of dwellings, 
and the price-supervision relating to dwellings, are both justified as 
social obligations of the proprietor of a house, and that those measures 
cannot be considered as expropriations giving a remedy in damages. 
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This example may show very clearly that it is nearly impossible to give 
general standards for judging the reasonableness of governmental eco- 
nomic regulations, because with the increase of available dwellings the 
necessity of housing control may no longer be justified. There may 
come a point of time at which such governmental regulations can no 
longer be justified on the basis of the social obligation of the proprietor 
of a house. 


V 


That various kinds of associations are seeking to establish their 
influence in the formulation of economic conditions is of great im- 
portance. Therefore the right to form associations is of very great sig- 
nificance. Art. 9, par. 3 of the Basic Law guarantees that freedom: 
“The right to form associations to safeguard and improve working and 
economic conditions shall be guaranteed to everyone and to all pro- 
fessions. Agreements which seek to restrict or hinder this right shall 
be null and void; measures directed to this end shall be illegal.” 

The German Federal Constitutional Court has pointed out the 
meaning of that basic right, especially in the judgment of November 
18, 1954,*° and the court has stated that the basic right to form asso- 
ciations deals not only with the association itself, but also with the 
association toward the end of actively safeguarding and improving the 
interests of employers and of employees. As the court states, that 
means that freely formed associations can exercise influence on the 
setting of wages and other conditions of labor and may come to col- 
lective agreements (Kollektivvertrage). The historical development 
has led to the point that such agreements are made in the legal form of 
collective agreements with an authoritative character and the contents 
of such agreements must not be changed by individual contracts. From 
the point of view of its historical development, the meaning of the basic 
right freely to form such associations as it is now guaranteed in art. 9, 
par. 3 of the Basic Law must be interpreted in such a way that the 
present legal system permits’ the possibility of collective agreements 
and assured that the parties to such agreements are voluntary mem- 
bers of freely formed associations. 

The case under consideration dealt with the question whether 
every freely formed association is, because of the Basic Law, legiti- 
mated as a party to a collective agreement. The problem was whether 
the legislator is obliged to consider every association of this nature as 
party to a collective agreement or whether he can refuse it without 
violating the basic right freely to form such associations. Quite prop- 
erly, the court stated that it is the purpose of that right to protect such 
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associations which in view of their organization are independent 
enough to plead effectively the interests of its members in the sphere 
of labor law and in the social field. In any case the legislator must 
not check the free development of the associations inappropriately. 
Therefore, he must not inhibit free decision relating to the organic 
form of the association. But he is not obliged in every case to admit 
such unusual organic forms which are lacking in regard to effective 
development. 

From the historical development it may also be learned that the 
“working and economic conditions” as they are mentioned in art. 9, 
par. 3 of the Basic Law are only those conditions which play a part 
between employers and employees in similar situations and which are 
protected by the associations of the one group against the other, as is 
demonstrated by Dietz.** But that opinion is not uncontradicted. Fre- 
quently, art. 9, par. 3 is interpreted in the sense that this basic right 
also guarantees the freedom to form other associations in the sphere 
of economic life. Maunz*’ entertains the opinion that the freedom 
freely to form associations also embraces the right freely to form 
associations of employers with the purpose of restraining free com- 
petition, that is, cartels. He points out that the right freely to form 
associations in the sphere of labor law as was already guaranteed by 
the constitution of Weimar of August 11, 1919, has been extended to a 
general right to form associations in the sphere of economic condi- 
tions. But that does not mean that all state restraint or control over 
agreements of employers proposing to restrain free competition or to 
regulate the market shall be excluded. That is iniplied from art. 9, 
par. 2 of the Basic Law which restrains the general ffeedom of asso- 
ciation. Art. 9, par. 3 provides that associations that are in contra- 
vention of the criminal law, or which are directed against the consti- 
tutional order or the concept of international understanding, shall be 
prohibited. Under the constitutional order falls also the principle of 
the social state from which restraints of the forming and of the activity 
of cartels may arise. ’ 

The law against restraints of free competition of July 27, 1957 
(Cartel-Law, Kartellgesetz) states (§1) that contracts of employers 
or of associations of employers with a common purpose and decisions 
of associations of employers are void as far as they attempt to in- 
fluence production or the market conditions of the trade of goods or 
industrial products by restraints of free competition. That is not ap- 
plicable to contracts and agreements bearing upon the equal applica- 
tion of general terms of business, sale conditions and terms of pay- 
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ment. In addition, some exemptions are provided from the general 
interdiction against cartels mentioned in section 1 of the aforesaid 
law. Particularly, there is an exemption provided for price-cartels 
when a restraint of free competition has become necessary from the 
point of view of outweighing interests of general economic conditions 
or general welfare. 

Supposing for the moment that the right freely to form associa- 
tions, as mentioned in art. 9, par. 3 of the Basic Law, also permits the 
freedom of forming cartels, it is doubtful, as Maunz** points out, 
whether the regulations of the Cartel-Law providing a general inter- 
diction of cartels are constitutional and not contrary to art. 9, par. 3. 

It is generally assumed that the basic rights guarantee not only 
a positive freedom of association or coalition, that is the right freely 
to form associations, but also a negative freedom, that is the right to 
be free of an association. 


VI 


Within a brief essay it was only possible to point out a few ex- 
amples in which the question of standards for governmental regula- 
tion of business or of economic conditions act a part. I have tried to 
give examples from the highest courts of the German Federal Re- 
public, particularly the Federal Constitutional Court, which may have 
their parallels in the jurisdiction of the United States Supreme Court. 

When standards or principles of governmental regulations of 
business are discussed, one may first think of positive standards which 
shall indicate what the state must do, and not what it must refrain 
from doing. But positive standards for the activity of the state re- 
lating to economic conditions find themselves in the constitutions only 
in a limited extent. It remains generally for the discretionary power 
of the legislator and of the government to decide what kind of eco- 
nomic system shall be realized, and only from the provisions which 
place limits on the activity of the state do we derive direct restraints 
of that activity. Indirectly,ewe find certain positive directions or 
standards as far as such restraints contain interdictions for the realiza- 
tion of other economic systems. From the point of view of those con- 
siderations it must be understood why the economic system under the 
Basic Law is denominated as a system of “economic neutrality.” That 
neutrality means only that the constitution has not decided explicitly 
in favor of a certain economic system. Therefore the legislator and the 
government are empowered to pursue at any given time the economic 
policy which seems to be useful, as long as the conditions of the Basic 
Law are observed. The present economic and social system is truly a 
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system made possible by virtue of the Basic Law, but as the Consti- 
tutional Court states, by no means the only possible system. It is due 
to a decision of the legislator which can be replaced or pierced by 
another decision.*® 

The statement of the Constitutional Court in the aforesaid judg- 
ment, that the legislator may pursue every economic policy “as far as 
the conditions of the Basic Law are kept,” possesses a decisive sig- 
nificance. The examples cited have shown that from the basic rights 
come remarkable standards for the economic and social policy of the 
state which do far more than establish limits upon that policy. Above 
all, the principle of the social state contains a standard with an emi- 
nently positive character, for it excludes a merely liberal economic 
policy as defined by the sentence “laissez faire, laissez passer.” To be 
sure it may be difficult to state more or less exactly the contents of 
that principle. But it may be said, according to Maunz,*° that on the 
basis of that principle the state shall be constructed pursuant to the 
principles of social justice. This means that every group or class of 
the people shall have its due and that for everybody the possibility of 
sufficient development of their economic and cultural existence is 
guaranteed. Within the scope of that consideration Maunz defines the 
social state as a state which refuses and opposes economic or cultural 
suppression or the discrimination of a class or a group of the people 
and which tries to remedy such suppressions or discriminations. 

The essential problem for the legislator and the government is 
the great difficulty in finding just compromises between the demands 
of the principles of the social state, the demands of the general wel- 
fare, and the demands of the state under the rule 6f law. The con- 
sequences arising from the basic rights are inseparably linked with the 
state under the rule of law. The standards of business regulation by 
the state must be founded upon a just compromise of those principles 
and the demands arising from the basic rights. 
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GENERAL COMPARATIVE VIEW OF THE FRENCH 
CONSTITUTION 


RoLAND Draco* 


The French Constitution of October 4, 1958 is about to enter 
its third year and it is already possible to give a comprehensive 
opinion of the form of government which it has instituted. The cur- 
rent government is popularly called the Fifth Republic though there 
has been no break, with regard to fundamental principles, from the 
government which preceded it. 

A reading of the text submitted to public referendum on the 28th 
of September might already have shown what idealogical basis the 
new constitution had in the mind of General de Gaulle. It indicates 
also what precedents in recent parliamentary projects or in compara- 
tive constitutional law were influential. 

But for two years this text, more than any other, has been put 
to the test of events. To be sure, in constitutional law, practices, 
customs, traditions and habits play a role almost as important as the 
text itself. And it is always in the first years of a regime that these 
practices are created and this custom is born. The government which 
arose from the constitution of 1958, however, has taken a direction 
rather different from what one might have suspected from simply 
reading it. This evolution is no doubt due in part to the personality 
of General de Gaulle, who was elected president of the Republic. 
But it is due perhaps just as much to a general tendency of the present 
era, in democratic countries, to strengthen the executive branch of 
government, a tendency which owes as much to technological motives 
as to the general evolution of the position of nations in the world. 

In this study it is proposed to undertake a general examination 
of the French political system, taking into consideration the text as 
well as constitutional practice. This order is characterized first of 
all by a new arrangement of the relationship between the govern- 
ment and the Parliament, with the aim of assuring an equilibrium 
which the French application of the parliamentary system had not 
often enjoyed. But it emerged quite as much—and perhaps more so 
in the eyes of the average observer—as a strengthening of the presi- 
dential office. 

These are the two parts which this study will include.’ Juridicial 





* Professor of Law, University of Lille, France. 

1 The bibliography relative to French constitutional order is already too extensive 
to be included in entirety. Only the principal sources will therefore be indicated. 

The text of the constitution (92 articles) together with the organic laws was 
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and political problems involving the community which the French 
Republic forms with overseas nations will be omitted; first of all 
because I propose to study only the French political order, and sec- 
ondly because this community is in the process of being formed and 
it is impossible to give a final opinion about it. 


ARRANGEMENT OF THE RELATIONSHIP BETWEEN 
THE GOVERNMENT AND PARLIAMENT 


The system instituted by the constitution of October 4, 1959, 
is a democratic and a parliamentary system. 

The democratic character of the system is expressed in the Pre- 
amble of the constitution, which connects it directly with the Declara- 
tion of the Rights of Man of 1789 and with the Preamble of the 
constitution of 1946. The latter text completed the declaration of 
rights by recognizing “as particularly necessary to our times” a certain 
number of economic and social rights which are added to the political 
rights. These two proclamations of principles must be considered 
today as belonging to positive law and are applied by the courts as 
“general principles of law.’ 

On the other hand articles 2 and 3 of the constitution take up 
again the whole body of traditional principles in France. In particular 
it is reaffirmed that “sovereignty belongs to the people who exercise 
it through their representatives and through the power of referendum”’ 
(art. 3). In addition, for the first time in France, the constitutional 
existence of political parties is established (art. 4). 

As for the parliamentary character of the system, this was pre- 
scribed by the constitutional law of June 3, 1958, authorizing the 
government to establish a constitutional draft which would be sub- 
mitted to the referendum. Indeed, one finds in the political insti- 
tutions the traditional elements of the republican parliamentary 
system such as France has practiced it since 1875, that is, a President 





published by the “Imprimerie des journaux officiels” (no. 1119, 1959). The “Travaux 
préparatoires” are being published by the “Documentation frangaise,” a service attached 
to the Prime Minister. Tome I (Opinions and Debates of the Constitutional Consulta- 
tion Committee) appeared in 1960. Finally, it is useful to cite an official “(Commentaire” 
of the Constitution, also published by “Documentation frangaise.” (Notes et etudes 
documentaires, no. 2530, 1959). 

Among the works devoted to the constitution I shall cite: M. Duverger, “La 
Véme République,” Paris (Presses universitaires), 1959 and J. Chatelain, “La nou- 
velle Constitution et le régime politique de la France,” Paris (Berger-Levrault), 
(2d ed. 1960). Finally it is also necessary to refer to numerous special studies published 
since 1958 in the “Revue du droit public et de la science politique” (R.D.P.) and in 
the “Revue francaise de science politique” (R.F.S.P.). 

2 V. J. Georgel, “Aspects du préambule de la Constitution du 4 octobre 1958,” 
R.D.P. 85 et seq. (1960). 
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not responsible except in the case of high treason (art. 68), and a 
government responsible before Parliament (art. 20). In fact this 
responsibility may be called up only before the National Assembly, 
elected directly by universal suffrage. As for the Senate, whose mem- 
bers are elected through indirect suffrage by the representatives of 
local communities, it exercises only legislative power and has no 
power to raise the question of governmental responsibility (art. 49). 
In this regard the constitution of 1958 continues the system of 1946.° 

If the traditional institutions of the parliamentary system are 
found in the constitution, however, its authors endeavored to arrange 
thé relationship between the institutions so as to establish between 
them an equilibrium which did not exist before. 

The essential defect of French parliamentarianism since 1875 
had been a chronic ministerial instability, due to the fact that coalition 
governments were powerless before a parliament which controlled 
their actions at all times. The desuetude of the right of dissolution, 
used only twice and then unskillfully in 1877 and 1955 accentuated 
this disequilibrium still more. In fact France was practicing “monist 
parliamentarianism,” placing the government in the hands of the 
Parliament, a system closer to rule of the assembly than to parliamen- 
tarianism as it exists in England. 

But inversely the omnipotent Parliament could not do everything 
and thus granted, extra-constitutionally, important delegations of 
power to the government. Such is the application of the “laws of full 
powers” or the “laws of special powers” which became almost chronic 
beginning in 1926 and which the constitution of 1946, despite a formal 
statement (art. 13), could not prevent. 

The constitution of 1958 attempts to guard against disequilibrium 
in these two directions by limiting parliamentary prerogatives in the 
exercise of the legislative function as well as in control of govern- 
mental action. To regulate the conflicts which might arise in this 
area, a special body, the Constitutional Council, has been created. 

Only more experience will show whether, in struggling against the 
excessive power of Parliament, the strict limitation of parliamentary 
jurisdiction has been carried too far. The point of balance in this 
matter is always difficult to find. 





3 The government does have the option of “asking the Senate’s approval for a 
declaration of general policy” (art. 49, al. 4), but the vote to intervene cannot constitute 
a sanction. 

4 V. A. Soulier, “L’instabilité ministérielle sous la Illéme République,” thése Stras- 
bourg, 1939; M. Merle, “L’instabilité ministérielle sous la I[Véme République,” R.D.P. 
390 (1951). 
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THE LIMITATION OF PARLIAMENTARY JURISDICTION IN 
CONTROLLING GOVERNMENTAL ACTION 


In certain respects the new system re-establishes the regular 
principles of a parliamentarianism from which the constitution of 
1946 had deviated. But in other areas, by far the most important, it 
institutes new rules destined to “rationalize” the parliamentary 
system. 


Nomination of the Prime Minister and of the Ministers 


The choice of a government, in a parliamentary system, devolves 
on the Chief of State. The latter, because he is placed above party 
politics, has the power to choose the one who will direct the govern- 
mental team. Election by Parliament also obviously places the head 
of the government in the power of the assembly and is a visible sign 
of “conventional” government behind which a one-party order may 
be quite easily concealed. 

Article 8 of the constitution abandons the complex practices of 
the Fourth Republic and decides that ‘the President of the Republic 
names the Prime Minister.”” Of course, the Prime Minister so named 
must receive a vote of confidence from the Chambers. It is charac- 
teristic to note that M. Michel Debré, named Prime Minister in Feb- 
ruary of 1959 presented himself before the Parliament to have his 
program and the make-up of his government approved. In doing so 
he re-established in the customary manner the practice current 
since 1875 and which the system of 1946 had already partially re- 
established. 

As for the members of the Cabinet, they are named by the 
President on the suggestion of the Prime Minister and their duties 
are terminated in the same way (art. 8, al. 2). Thus in making 
ministerial changes the Prime Minister makes his own decisions and 
is not obliged to obtain the consent of Parliament. This practice, 
which has been common since 1946 is consistent with the theory of 
the parliamentary system and introduces more cohesion (one might 
even say more discipline) into the government’s action. It really 
makes the Prime Minister the head of the Cabinet. To be sure this 
supremacy exists only if the decisions of the Prime Minister do not 
meet the unshakeable opposition of the Parliament and it finds itself 
in certain respects linked with the responsibility of the government. 
Nevertheless, at the time of the numerous ministerial changes which 
have been made since 1959 the government has always implicitly 
obtained the consent of the National Assembly.° 





5 See however the diverse reactions aroused in public opinion by the departure of 
M. Pinay, Minister of Finance, in the newspaper Le Monde, January 16, 1960. 
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“Rationalization” of the Parliamentary System 


Since the Weimar constitution politicians and jurists have been 
striving to rationalize the parliamentary system, that is, to discover 
the procedures which prevent it from resulting in dire consequences. 
Indeed the precedent is not encouraging. . . But the attempts are 
always made in this direction, as for example in the Fundamental Law 
of the German Federal Republic. There are three procedures here: 
the incompatibility of parliamentary and ministerial functions; the 
procedure of oral questions with debate; and the engagement of 
ministerial responsibility. 


A. Incompatability of Parliamentary and Ministerial Functions® 


This incompatability, set forth in article 23 of the constitution, 
was presented at the time of the drawing up of the text of the consti- 
tution as a means of fighting against ministerial instability, which 
arises in part from the ambitions of members of the Parliament who 
wish to become ministers. If they know that in doing so they cease to 
be members of the Parliament for the duration of the session, their 
ambitions are restrained somewhat. 

In fact, however, this practice, which is not new and which is 
found in France in the constitutions of the Revolution and in that of 
1852, is quite contrary to the very spirit of the parliamentary system. 
Constituting a government with non-parliamentarians (or with former 
parliamentarians), when it is not a sign of an authoritarian regime, 
is the sign of presidential rule. When the number of “technicians” 
in a government becomes larger than the number of parliamentarians 
a form of presidential government necessarily evolves, for ministerial 
solidarity obviously loses significance.’ 


B. Oral Questions with Debate 


Article 48, paragraph 2 of the constitution provides that “one 
meeting per week is reserved by priority for questions from members 
of the Parliament and for answers by the government.” Thus a prac- 
tice which is very well known in British parliamentary law and which 
the rules for the assemblies of preceding systems had instituted with- 
out constitutional provision becomes constitutionalized. These ques- 
tions by members of the Parliament may be either oral or written and 
the minister concerned answers in the same way. 





6 V. A. Demichel, De l’incompatibilité entre les fonctions de ministre et le 
mandat parlementaire, R.D.P. 16 (1960). 

7 Of 17 ministers (excluding secretaries of state) the cabinet of M. Michel Debré 
includes 9 “technicians” and 8 parliamentarians, who, moreover, have had to relinquish 
their seats in conformity with article 23. 
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Besides the vote of confidence in the government which will be 
discussed later, these questions are the only means of control which 
members of the Parliament have in regard to the government, partic- 
ularly because the practice of calling for a closed questioning is 
generally considered to have disappeared. In the course of the draw- 
ing up of their own rules, however, both deputies and senators wished 
to re-establish a practice which the second assembly (the Council 
of the Republic), under the Fourth Republic, faced with an inability 
to challenge the responsibility of the government, had successfully 
created. The practice consists of the oral question put by a member 
of Parliament to a minister, followed by a debate in which all inter- 
ested members participate, and ending in a vote. It was hoped that 
this procedure could be re-instituted in a prescribed manner without 
being unconstitutional. Such a bill caused passionate debates in both 
assemblies and came up against the hostility of the government. The 
latter declared, in effect, that the only ways of challenging its respon- 
sibility were those set forth in articles 49 and 50, which will be con- 
sidered shortly. The oral question with debate re-established the 
system of interpellations, or, better still, the “implicit question of con- 
fidence” used under the Fourth Republic to censure the government 
without utilizing constitutional procedures. To be sure, the govern- 
ment is not legally required to resign, but it creates an unfavorable 
prejudice against itself which diminishes its authority. 

The opposition of the government led the parliamentarians to 
adopt a compromise solution, but the bill of procedure kept the idea 
of a proposal for a resolution which would end debate and call for a 
vote. But the Parliament, as we shall see, no longer exercises complete 
sovereignty relating to standing orders, and the rules of the assemblies 
must be approved by the Constitutional Council. For motives indi- 
cated above, this High Court refused to approve the passages relative 
to proposals for resolution.*® 

Besides the oral and written questions which carry no sanctions, 
the only ways to challenge the responsibility of the government are 
therefore found in articles 49 and 50 of the constitution. 


C. The Challenging of Ministerial Responsibility 


Parliamentary practice under the Third and Fourth Republics 
knew an infinite number of means for challenging this responsibility, 
in direct or indirect, visible or invisible ways. This cleverness of the 
parliamentarians may be listed among the other causes for the in- 





8 Decision of the Constitutional Council published by the Journal officiel of July 3, 
1959. See on this question D. Ruzie, “Le nouveau réglement de |’Assemblée nationale,” 
R.D.P. 863 et seq. (1959). 
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stability of ministries; and it persisted despite certain fragile barriers 
which the constitution of 1946 tried to set up against it. 

In the drafts for reform of that constitution an amelioration of 
procedures, particularly in constraining the members of Parliament to 
assume their responsibilities, had been strived for. Even the system 
of disinvestiture had been proposed—with investiture provided for, in 
the designation of a chancellor, by the Fundamental Law of Bonn.® 
In fact articles 49 and 50 take up again in its general outline the plan 
for revision set forth at the beginning of 1958 by the government 
headed by M. Félix Gaillard. 

The responsibility of the ministers may now be engaged in three 
ways: 

1. The motion for censure (art. 49, par. 2). In this case chal- 
lenging of responsibility comes from the National Assembly. The mo- 
tion must be filed by at least one-tenth of the members of the 
assembly. The vote takes place 48 hours after the filing (a practice 
inspired by the constitution of 1946 and permitting reflection). Only 
favorable votes are counted, that is to say that the deputies who ab- 
stain are considered as against the motion. If the motion obtains a 
majority of the votes of the members of the assembly, it is adopted 
and the government is required to submit its resignation to the Presi- 
dent of the Republic (art. 50). If it is not adopted, no other motion 
can be adopted in the course of the session unless the government 
takes the initiative of engaging its own responsibility. 

2. The question of confidence on a text (art. 49, par. 3). In 
order to have a bill which it favors passed, the government may be 
led to put pressure on the Parliament by posing the question of con- 
fidence. In this case “the text is considered as adopted, unless a 
motion of censure, submitted within the next 24 hours, is passed” 
under the same conditions as stated above. 

3. The question of confidence on the government’s program or 
a declaration of general policy (art. 49, par. 1). After deliberation 
of the Council of Ministers the Prime Minister may engage the 
responsibility of his government before the National Assembly. In 
this case there is no special procedure and the assembly votes in the 
ordinary manner. But the government will use this procedure only 
in exceptional cases: at the time of its inauguration (although it is 
not legally bound to do so) and at a time when it is about to make 
an important decision. 

These procedures until now have been used very little. In two 
years there have been only two moves to censure, which were rejected. 
It might be said that the attempt to stabilize the parliamentary sys- 





9 See La révision constitutionelle devant le Parlement, R.D.P. 81 (1958). 
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tem has succeeded if there were not other legal and factual reasons 
which explain it better. 


THE LIMITATION OF PARLIAMENTARY JURISDICTION IN REGARD 
TO THE EXERCISE OF THE LEGISLATIVE FUNCTION 


The constitution of 1958 limits parliamentary jurisdiction on 
legislative matters in two ways: first by giving an essential place to 
the government in legislative procedure, then by proceeding with a 
radical division between legislative and statutory jurisdiction. 


The Modifications of Legislative Procedure 


Until 1958 this procedure was left entirely to the Parliament and 
such a sovereignty had constantly caused demagogic debates in 
numerous cases. The reforms brought about in this area by the 
constitution of 1958 consisted of giving the government an important 
if not preponderant role. In certain regards these reforms were in- 
spired by British parliamentary procedure, but even in this case it 
may be asked if the reaction was not too excessive in bringing about 
a useless humiliation of the Parliament. 

To be sure the members of Parliament have the right to initiate 
legislation (art. 39), as does the government, but this equality very 
quickly gives way to a supremacy in many areas. 

It is true that the members of Parliament have the right of initia- 
tive in legislative matters and the right of amendment. Article 40, 
however, states that their proposals are unacceptable “if their adop- 
tion would mean either a diminution of public resources or the crea- 
tion of aggravation of a public burden.” Felix Gaillard’s proposal, 
itself inspired by British parliamentary procedure, forbade the mem- 
bers of the Parliament the initiative only in budgetary matters. Arti- 
cle 40, on the other hand has a general compass which permits the 
government to declare as unacceptable a great number of resolutions, 
for it is obvious that the reason may be frequently invoked. This first 
barrier, to which the government has frequent recourse, is manifestly 
of such a nature as to diminish considerably parliamentary initiative. 

Before 1958 the number of commissions stood at 19 and their 
number might have been increased still more, for the figure depended 
only on the regulations of the assemblies. Today, by virtue of 
article 43 of the constitution, the number of commissions is limited to 
6 in each assembly. Each one of these commissions thus has a con- 
siderable membership, about one hundred deputies in the National 
Assembly, and it is easy to understand that legislative work is not 
readily accomplished, while the influence of the commissions is at 
the same time decreased. 
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According to article 48, paragraph 1, “the order of the day in 
the assemblies will include by priority and in the order fixed by the 
government the discussion of bills brought in by the government and 
proposals of bills accepted by it.” Thus the assemblies lose a preroga- 
tive which they valued highly and which was the symbol of their 
sovereignty: the control of their agenda. They had indeed abused 
this control, especially under the Fourth Republic, but here again the 
solution is too drastic, though it also is inspired in certain respects by 
British practice. 

Article 44 offers the government a weapon of great interest for 
ending a debate in its own interest, a device which the government 
until now has applied very broadly. If the government so demands 
“the gagged assembly declares itself by a single vote on all or part 
of a text under discussion, retaining only amendments proposed or 
accepted by the government.” This arrangement incontestably has 
the advantage of avoiding disparate texts, but above all it permits 
the government to stop a discussion in order to ask for an overall 
vote and thus exert pressure on the deputies. Each time that it is 
applied this arrangement arouses sharp criticism from the deputies 
who feel themselves to be “under the thumb” of the government. 
The Constitutional Council, however, has just accorded it the widest 
possible scope.’ 

Finally, in budgetary matters, article 47 of the constitution states 
that if the budget proposal has not been adopted within a period of 
70 days by the Parliament, its conditions may be put in force by 
ordinance. This step, taken against the demagogical budgetary prac- 
tices followed for many years, is mainly intended to force the deputies 
to act more strictly in this area. It is stated in the reform of budgetary 
procedures instituted by the decree of June 19, 1956, and is today 
governed by the organic ordinance of January, 1959. 


The Division of Legislative and Rule Making Jurisdiction 


In the French constitutional tradition the legislator is sovereign 
because he is the expression of the national will. By this fact a law 
which is voted by the Parliament may govern all matters and has a 
universal application. Regulations adopted by the government thus 
have, in principle, an inferior value, for the “executive power” is by 
definition never primary."* 

This supremacy. and universality of the legislator, however, kept 





10 Decision of January 15, 1960, recorded in the Recueil Dalloz, 1960, p. 351 with 
a note by M. Léo Hamon. 

11 The theory of the law in French Constitutional Law has been perfectly stated 
by R. Carré de Malberg, “La loi, expression de la volonté générale,” Paris, 1932. 
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running more and more into the material obstacles due particularly 
to the increasingly technical aspect of legislation and the slowness of 
legislative procedure. Such a situation from 1926 on had led the 
governments to ask from Parliament the vote for “laws of full pow- 
ers” permitting them to proceed by decree to reforms which should 
have been the result of laws. 

The practice of “delegated legislation” lacked, in France, any 
theoretic basis since the legislative power by definition cannot be 
delegated, Parliament being unable to delegate a jurisdiction which 
belongs only to the people which it represents. In fact it terminated 
in a veritable abdication on the part of the Parliament and had been 
forbidden by article 13 of the constitution of 1946. Since 1946, though, 
the practice of delegated legislation had reappeared, each govern- 
ment demanding at the time of its investiture the vote for a law of 
special powers assuring it of a few months of security and permitting 
it to proceed with the most important reforms. 

The constitution of 1958, by imitating the German or Italian 
Constitutions or American or British practices, would have been abie 
to make the use of delegated legislation constitutional. The solution 
adopted is broader. It is inspired by proposals made in 1946 before 
the Constituant Assembly and discarded in the name of the sover- 
eignty of the legislator.’ 

Article 34 of the constitution sets up a list of the only matters 
which may be the object of a law in their totality or in their funda- 
mental principles. This list, which was rather short in the draft of 
the constitution, has been lengthened and made more precise follow- 
ing the examination of the draft by the Council of State. Concerned, 
for example, are civil rights, nationality, the status of individuals, 
penal procedure, etc... .1* Matters other than those provided for in 
article 34 have a statutory character (art. 37), that is, the govern- 
ment is free to regulate them by decree, in the same way that it may 
also modify by decree previous laws interposed into these non-legis- 
lative matters."* 

The list in article’ 34 is not, however, a rigid list. It may be added 
to by an organic law passed by the Parliament (art. 34 in fine). Thus, 
according to the desires of Parliament, the number of matters which 
are reserved to it may be increased and in this way parliamentary 
sovereignty is indirectly safeguarded. 





12 See J. de Soto, “La loi et le réglement dans la Constitution du 4 octobre 
1958,” R.D.P. 240 (1959); M. Waline, “Les rapports entre la loi et le réglement avant 
et aprés la Constitution de 1958,” R.D.P. 699 (1959). 

13 See the text of article 34 in the appendix. 

14 On this subject see the decision of the Constitutional Council published in the 
Journal officiel of December 2, 1959. 
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But on the other hand this list may be temporarily restricted. 
In fact the constitution of 1958 makes the use of laws of special 
powers unconstitutional. With the new division of legislative and 
statutory jurisdiction such a practice might have seemed useless. Ar- 
ticle 38, however, permits the government, “for the execution of its 
program, (to) ask Parliament for authorization to take measures, 
during a limited period, which are normally the function of law.” 
Without having become as frequent as before 1958, this practice is 
thus used again. Its most obvious manifestation may be seen in the 
law of February 4, 1960, authorizing the government to take certain 
measures relative to maintaining order, safeguarding the nation, and 
the pacification and administration of Algeria. 


THE CONSTITUTIONAL COUNCIL 


The establishment of a new and more complex relationship be- 
tween Parliament and the government was to necessitate the creation 
of a regulatory body. To answer this need the Constitutional Council 
was created by articles 56 and following of the constitution. At first 
glance one might have believed that with this provision France would 
have a competent judicial body to pass on the constitutionality of 
laws, as in the United States or the German Federal Republic. The 
developments which follow shall show that such is not the case, for 
neither in its competence nor in its composition may the Constitutional 
Council be compared to the Supreme Court of the United States.’® 


.Composition 


The Constitutional Council is made up of nine members each of 
whose term lasts nine years and is not renewable. One third of the 
body changes every three years (art. 56). In addition former presi- 
dents of the Republic belong to this council. In all, then, the council 
contains eleven members, with the two former Presidents of the 
Republic, Vincent Auriol and René Coty. 

If the former presidents, whose presence is beyond question, 
be excepted, the composition of the council is still essentially political, 
for it includes three members named by the President of the Republic, 
three named by the President of the National Assembly and three by 
the President of the Senate. The designation of the members has 
accentuated this character, for it has become obvious that they were 
appointed less for their judicial competence than for a certain political 





15 It is astonishing that the Constitutional Committee has not yet been the sub- 
ject of a study. On the problem of the control of the constitutionality of laws in 
France, see J. Lemasurier, “La Constitution de 1946 et le contrdle du législateur,” 
Paris, 1954. 
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“dosage.” The letter of May 25, 1960, in which President Auriol 
announced that he would no longer attend the meetings is the sign 
of an uneasiness due to an overly political make-up of the Council.’® 


Powers 


The idea of a control of the constitutionality of laws is quite 
contrary to the French constitutional tradition for two reasons: the 
legislator, who expresses the national wills, is sovereign in such a way 
that a censure by any jurisdiction, no matter how high, is inadmis- 
sible; on the other hand the judge does not create law as in the 
countries of common law. On the contrary he has the function of 
assuring that laws be applied. These two factors, exactly the opposites 
of those which prevail in the United States, explain why the French 
people, at all periods, and French legal philosophy have never wished 
to permit control of the constitutionality of laws by the courts." 

The creation of the Constitutional Committee by the constitution 
of 1946 did not break with this tradition, for this committee, which 
had practically never functioned, was in fact intended to control con- 
flicts between the two legislative assemblies. 

Conversely, the Constitutional Council that was created in 1958 
was presented as an important mechanism of the new political sys- 
tem. Its powers are fixed by articles 58 and following of the consti- 
tution, supplemented by the organic ordinance of November 7, 1958. 
They may be grouped under three headings. 


A. Electoral Jurisdiction 


The Constitutional Council oversees the conduct of election of 
the President of the Republic. It examines claims and announces the 
results of the voting (art. 58). 

In the same vein it is empowered to assure the regularity of oper- 
ations of the referendum and to announce the results (art. 60). 

Finally, it is the judge of “electoral disputes,” passing on all 
contests which arise during the election of deputies and senators. 
Traditionally this power belonged until 1958 to each chamber, which, 
by reason of the sovereignty of Parliament, was the judge of its own 
elections. But such a power often gave rise to the handing down of 
decisions which were based more on political than judicial consider- 
ations. Certain election annulments passed down during the general 
elections of 1956 in particular showed what abuses may be committed 
in this area. Inspired at least in part by the system in force in Eng- 
land, the authors of the constitution wished to avoid such abuses. The 





16 See the text of this letter in Le Monde July 3-4, 1960. 
17 See Carré de Malberg, op. cit., 103 ff. J. Lemasurier, op. cit., passim. 
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solution adopted will be good if the Constitutional Council is abie, on 
this point, to create a tradition and a jurisprudence. 


B. Automatic Examination of the Regularity of Organic Laws 
and of the Statutes of the Assemblies 


According to article 61, paragraph 1, “organic laws, before their 
promulgation, and the standing orders of the parliamentary assem- 
blies, before their institution, must be submitted to the Constitutional 
Council which passes on their constitutionality.” 

Organic laws are those which have as an object the planning of 
the institutions provided for by the constitution. They must be 
adopted after a period of fifteen days following the introduction of 
the bill or the proposal according to certain rules of procedure speci- 
fied in article 45. But above all they may be promulgated only if 
the Constitutional Council has declared them to be in conformity 
with the constitution. Beyond all dispute the Constitutional Council 
is thus given a sort of “supra-legislative” power which reduces the 
parliamentary authority accordingly. What would happen, for ex- 
ample, if the Parliament, in accordance with article 34, should wish 
to increase the number of matters which are reserved to it? 

In the same way the council automatically controls the regularity 
of the rules of the assemblies, and the rather restrictive solution which 
it adopted in regard to oral questions with debate has already been 
shown. 


C. Control of the Constitutionality of Laws. (art. 61, par. 2) 


This is the essential competence of the Constitutional Council: it 
decides in effect if a law is in conformity with the constitution. But 
in this regard one cannot speak of true control of the constitutionality 
of laws for two reasons. First of all because laws are submitted 
to the council “before their promulgation,” that is before they have 
been put into effect. Secondly because the council may be called 
upon by only four persons: the President of the Republic, the Prime 
Minister, and the President of each assembly. In fact, as article 41 
of the constitution shows, the Constitutionai Council has as a prin- 
cipal function the decision of conflicts between the government and 
Parliament in regard to the new division of legislative and rule mak- 
ing powers.’® It is difficult to conceive, for example, that a law be 





18 Art. 41: “If it appears in the course of legislative procedure that a proposal or 
an amendment is not in the domain of the law or is contrary to a delegation accorded 
under the terms cf article 38, the government may pose the question of its inadmissibility. 

“In case of disagreement between the government and the President of the assembly 
concerned, the Constitutional Council, at one or the other’s request, decides within a 
period of eight days.” 
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referred to the council for violation of the general principles con- 
tained in the Preamble or called up by it.’® In any case, a provision 
declared unconstitutional may not be promulgated nor put into force 
(art. 62). The decisions of the council are not subject to appeal and 
apply to all administrative and jurisdictional authorities (art. 62). 


CONCLUSION 


The overall impression which prevails after these new arrange- 
ments of the relationship between the government and the Parliament 
is a lowering of parliamentary prerogatives. To be sure such a tend- 
ency is rather general and may be seen, in law and in fact, in the 
present parliamentary practice in Germany and in England. It is 
accentuated in France by the fact that in the elections of 1958 the 
U.N.R., the party favorable to General De Gaulle, obtained a con- 
siderable majority and since that time the government has always 
enjoyed a rather large majority. The fact that people have been 
able to speak of the “chambre introuvable,” thinking of the ultra- 
royalist chamber elected in 1815, is symptomatic, although the com- 
parison is exaggerated. But it is certain in any case that this situation 
has lowered the constitutional position of the Parliament and given 
some pliancy to the system.”° 


THE PRESIDENT OF THE REPUBLIC 


It was said of the constitution of 1875 that it was ‘a Senate.” 
It may be said of the constitution of 1958 that it is “a President.” 
This pre-eminent position of the President of the Republic is formally 
expressed, moreover, since the articles which concern him head up 
the constitution (art. 5-19). 

Nor has General De Gaulle ever hidden the conception that he 
had of the Republic; but it seems that under the pressure of circum- 
stances and perhaps also through the evolution of his thought, such 
a conception has been transformed in the direction of an increase 
in the rights accorded to the Chief of State. 

In the speech given at Bayeux on June 16, 1946, at the time when 
the Constituent Assembly was deliberating on the draft which was 
going to become the constitution of 1946, General De Gaulle stated: 





19 See on this subject R. Drago, note under the Council of State June 26, 1959, 
Syndicat général des ingénieurs conseils, Rec. Sirey 102 (1959). 

20 On parliamentary activity see the report of MM. L. Hamon and J. M. Cotteret, 
R.D.P. 648 (1960). 

It has not been possible in the framework of this study to examine the statutes of 
the Senate. See on this subject J. Roche, Le Sénat de la République dans la Consti- 
tution de 1958, R.D.P. 1126 (1959). 
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It is from the Chief of State, placed above parties, elected by a 
college which includes the Parliament but is much broader and 
composed in such a way as to make him President of the French 
Union as well as of the Republic, that the power of the executive 
should proceed. It is up to the Chief of State to serve the general 
interest in the choice of men with an orientation independent of 

the Parliament. His is the authority for naming ministers and first 

of all, of course, the Premier who is to direct the policy and the 

work of the Government. It is the function of the Chief of State 

to promulgate the laws and make decrees, which commit the state. 

His is the task of presiding over the councils of government and 

exercising that influence of continuity without which a nation can- 

not get along. His is the power of serving as arbiter over political 

contingencies, either normally through the council, or, in moments 

of serious confusion, by inviting the country to make its sovereign 

decision known through elections. It is up to him, if the country 

should be in peril, to be the guarantor of national independence 
and of treaties concluded by France.*! 

But in the very text of his mémoires published in 1959, General 
De Gaulle has a more precise notion of the presidential office. 

In my opinion, the State must have a head, that is to say a chief, 

in whom the nation may envisage, above fluctuations, the man in 

charge of the essentials and the guarantor of its destinies. . 

Beyond the circumstances in which it would be up to the President 

to intervene publicly, government and Parliament would have to 

collaborate, the latter controlling the former and being able to 

overthrow it, but the national magistrate exercising his arbitration 

and having the power to appeal to that of the people.?* 

Bearing in mind such a‘conception of the Presidency it behooves 
us to study what the office of President of the Republic is according 
to the text of the constitution and what the practice has been since 
1958. 


THE PRESIDENT OF THE REPUBLIC ACCORDING TO THE 
CONSTITUTION OF 1958 


If the position of the President of the Republic is preeminent in 
the text of 1958, it is nevertheless in conformity, on many points, with 
the classical conception of the Chief of State in the parliamentary 
system. It departs from it, however, on certain points concerning 
personal powers not to be expected in a parliamentary regime. 


I. Designation of the President of the Republic 


Republican parliamentary systems have never been able to solve 
satisfactorily the problem of the Chief of State. Born into a monar- 





21 Speech published in the appendix to the “Mémoires de guerre” of General De 
Gaulle, t. III 651 (1959). 
22 C. De Gaulle, “Mémoires de guerre,” t. III 240 (1959). 
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chical system, the parliamentary system needs a monarch who assures 
the continuity of the state though he exercises no effective govern- 
mental powers. Under the Third and Fourth Republics the President 
of the Republic was elected by the two houses of Parliament. It 
must be said that, even in the cases in which the election was difficult, 
this manner of designation had never harmed the moral authority of 
the President, as much because of the idea which he had of his duties 
as because of a sort of implicit agreement among the parties. 

Following in this respect the ideas of General De Gaulle ex- 
pressed in the speech at Bayeux, the authors of the Constitution of 
1958 nevertheless preferred election by an enlarged electoral college 
composed of the members of Parliament (695), the members of the 
departmental assemblies (3,149), and the representatives of the 
municipal assemblies (72,466). This electoral college had the effect 
of giving an advantage to the municipalities, particularly the rural 
ones, of approximately 80,000 electors, there were roughly 31,000 
mayors of smal! communities. 

In theory the make-up of this electoral college seems rather 
representative of France and perhaps of such a nature as to reinforce 
the position of the President of the Republic. It certainly has no 
drawbacks when the candidate is a personality of first rate stature 
who is known throughout the whole nation.** But in the case in which 
no personality could really impose itself, the run-off elections (art. 7) 
can give surprising results as a consequence of the rather incoherent 
electoral body. When the election was the task of the two chambers 
of Parliament, an agreement could be reached more easily. 

In fact this electoral system will lead the parties or their coali- 
tions to seek, as in the United States, candidates who are sufficiently 
symbolic and who can exercise great authority on the country as a 
whole. However that may be, if it is continued, it will bring about a 
radical change of political customs in this area. 


II. Powers of the President of the Republic™* 

The powers of the President are summed up in article 5 of the 
constitution: “The President of the Republic sees to it that the Consti- 
tution is respected. He guarantees, through his arbitration, the regular 
functioning of public powers as well as the continuity of the state. He 
is the guarantor of national independence, of territorial integrity, of 
respect for community agreements and treaties.” 

This text, however, does not point out that the powers of the 





23 In December 1958 General De Gaulle obtained 62,394 of the 79,471 votes cast. 

24 See G. Berlia, “Le Président de la République dans la Constitution de 1958,” 
R.D.P. 71 (1959); “Les pouvoirs du Président de la République comme gardien de la 
Constitution,” R.D.P. 565 (1959). 
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President—and this is perhaps the essential innovation of the consti- 
tution—are of two kinds. Some are traditional in the parliamentary 
system and thus require a ministerial counter-signature. But the 
others are personal and already show a profound change in the con- 
ception of the presidential office. 


A. Powers Submitted to Countersignature 


In principle, these powers are nominal, for the countersignature 
is the sign of ministerial responsibility. Article 20 of the constitution 
states, moreover, that the government “determines and conducts the 
policy of the Nation” and that it is responsible before Parliament. 

It does not seem necessary to dwell at length on these powers 
which are traditional in the parliamentary system: the promulgation 
of laws, signature of ordinances and decrees, nomination of public 
officials, etc... . 

B. Personal Powers 


These powers are the more important because the President of 
the Republic has not yet used them. Their personal character results 
from the fact that they are not submitted to countersignature (art. 19). 

Certainly the nomination of the Prime Minister (art. 8) may be 
left out of the discussion, for in the traditional conception of the 
parliamentary system, this choice belongs to the Chief of State. The 
countersignature, when it exists, has no formal significance and does 
not modify this power to choose. But it is otherwise with other per- 
sonal powers of the president. 

1. The referendum (art. 11). On the proposal of the govern- 
ment during sessions or on the joint proposal of the two assemblies, 
the President may submit for referendum any bill “bearing on the 
organization of public powers, bearing on the approval of a Com- 
munity agreement or tending to authorize the ratification of a treaty 
which, without being contrary to the constitution, would have effects 
on the functioning of its institutions.” 

It is obvious from the text that the President is not legally re- 
quired to defer to the petitions which are submitted to him. This 
power of submitting a bill to referendum permits the country to decide 
on important texts, in regard, for example, to European organization. 
There is a danger, however, that by means of the referendum the 
nation may be placed in opposition to the Parliament, which is legally 
its representative. 

2. The right of dissolution (art. 12). This right is the very 
essence of the parliamentary system since it permits the people to 
settle the differences which might exist between the government and 
the Parliament. But in the traditional parliamentary system this 
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right is granted to the government and is expressed in the counter- 
signature as is the case in England. As soon as the exercise of the 
right of dissolution is no longer combined with the countersignature, 
it may be considered, though wrongly, as a means for the President 
of the Republic to have his personal policies approved. If the new 
elections decide against him he thus risks a considerable loss of pres- 
tige which would make his constitutional position difficult. Such was 
the case when Marshal MacMahon decided to dissolve the Chamber 
of Deputies. 

It is possible, however, that the use of the right of dissolution 
may be henceforth considered in the perspective of the “national 
arbitration” which the President wishes to guarantee. To General 
De Gaulle, for example, is often attributed the intention of dissolving 
the assembly if its present government should lose its majority. It is 
a fact that this intention, which is quite hypothetical, is a factor in the 
stability of the government. But at the same time, such a dissolution, 
though it would have an obvious political significance, would not have 
as an aim, (if the developments during the last two years are con- 
sidered), the maintenance of a governmental team in power at any 
cost. In other words there is perhaps in this arrangement the begin- 
ning of an element of transformation of the parliamentary system 
toward more stability. 

3. The powers of the President in exceptional times (art. 16). 
The President may dispose of all powers, without control, if “the 
institutions of the Republic, the independence of the nation, its terri- 
torial integrity, or the execution of international commitments are 
threatened in a serious and immediate manner and if the regular func- 
tioning of public constitutional powers is interrupted.” 

In the minds of the authors of the constitution this disposition 
is destined to permit the functioning of the system in case of events 
of exceptional gravity, as, for example, those of 1940. But inevitably 
the abuses that such a text might permit spring to mind, abuses such 
as those allowed by article 14 of the Charte de 1814 or article 48 of 
the Weimar Constitution. Everything obviously depends on the man 
who will use the powers, but their very existence, without guarantees, 
might legitimately cause anxiety, all the more so because in excep- 
tional cases the court has always approved broader powers for the 
government.” 

It is quite symptomatic that the President of the Republic has 
not as yet used these personal prerogatives.*® Nevertheless the regime 





25 See A. Mathiot, “La théorie des circonstances exceptionelles,” Mélanges Mestre, 
1956, p. 413 and the bibliography cited. 
26 The decisions of the President are again not submitted to the countersignature 
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instituted in 1958 has followed a development different from that 
which the texts seemed to indicate and this development is principally 
due to the personal attitude of General De Gaulle and the concept 
he has of the Presidency of the Republic. 


THE EVOLUTION OF THE PRESIDENTIAL OFFICE 
AND OF THE REGIME SINCE 1958 


It is essential to make a certain number of preliminary remarks. 

First of all it is inaccurate, starting from a few unhappy pre- 
cedents, to consider that the role of the Chief of State in a parliamen- 
tary regime is a role of pure representation. From his very position 
he is capable of having a considerable if unnoticeable influence on the 
action of the government, of watching over the permanent interests 
of the State and assuring the functioning of the institutions. Under 
the Fourth Republic no one had a clearer conception of this role of 
the Presidency than M. Vincent Auriol.** 

Next it must be stated that today more than ever, and even in 
the most democratic regimes, the power of the president is personified 
in a man. Moreover, as we have already noted, the re-inforcement of 
the executive is a general tendency of representative systems. The 
traditional elements of the representative system might have been con- 
ceived in a stable world but they seem inadequate in the presence 
of the major problems with which the nations find themselves con- 
fronted every day. The evolution of British parliamentarianism in this 
respect is significant. 

Such being the case it appears incontestable that the function 
of “arbitration” provided for by article 5 has taken a significance 
which could not be attributed to it in 1958. In this respect the speech 
delivered at Brest on September 7, 1960** by General De Gaulle is 
significant: “. . . France finds itself in a situation in which the Chief 
of State directs the State, the government governs and the Parliament 
deliberates and legislates. . . .” This “direction of the State” is ob- 
viously something else than the simple moral magistracy to which 
the office of Chief of State was reduced in a parliamentary regime. 

It would be desirable at this point to draw up a list of the prac- 
tices followed since 1958 in the relationship between the President 
of the Republic and the Parliament as well as in purely governmental 
action. 





when he presents messages to the Parliament (art. 18) when he names the three mem- 
bers of the Constitutional Council whom he is to name and when he refers a matter 
to the Constitutional Council. (arts. 54, 61). 

27 See R. Drago, “L’article 32 de la Constitution du 27 octobre 1946,” R.D.P. 
157 (1953). 
28 See Le Monde, September 9, 1960. 
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The President of the Republic and the Parliament 

Here we are confronted with an area in which the action as such 
of the President of the Republic has least manifested itself. Never- 
theless two facts are particularly important and deserve to be pointed 
out. 

Following the events of Algiers in January, 1960 the government 
asked the Parliament, in conformity with article 38, for the right to 
issue ordinances in legislative matters to assure the maintenance of 
order and the security of the State. Thus the law of February 4, 
1960, which was mentioned above, was passed. But the Parliament 
deemed it necessary to stipulate that these ordinances would be made 
“under the signature of General De Gaulle, President of the Repub- 
lic.” The mention was useless since by virtue of article 13 the ordi- 
nances passed by the Council of Ministers are, in fact, signed by the 
President of the Republic (and also countersigned by the Prime 
Minister and the minister concerned). But by this arrangement the 
Parliament intended to show that it placed confidence in the person of 
General De Gaulle and by this very fact it placed itself outside the 
constitutional framework since the President of the Republic is not 
responsible (art. 68). 

According to article 29 of the constitution, the Parliament is 
called into extraordinary session at the request of the Prime Minister 
or the majority of the members of the National Assembly. The ses- 
sion is opened and closed by decree (countersigned) by the President 
of the Republic (art. 30). 

In the month of March, 1960 a majority of the deputies having 
requested an extraordinary session on agricultural problems, the 
President of the National Assembly referred it to the President of the 
Republic; but the latter refused to call Parliament into session, stat- 
ing that a premature meeting would be inopportune. 

Such a decision was certainly contrary to the constitution, for 
both precedent and the text of article 29, as well as previous practice 
and the spirit of the system of sessions itself, showed that the power 
of the President could not be discretionary.*® Doubtless in the name 
of national arbitration General De Gaulle wished to make sure that 
the Chief of State refused to accept this interpretation. 


Governmental Action 
This governmental action of the President of the Republic is 
manifested in numerous ways. The “direction of the State” and the 
“public intervention” of the Chief of State are today confirmed by a 
certain number of acts which give his stamp to the political order. 





29 See G. Berlia, “La convocation d’une session extraordinaire du Parlement et 
la nature du régime,” R.D.P. 303 (1960). 








1960] THE FRENCH CONSTITUTION 555 


It has already been pointed out that the great number of “tech- 
nicians” composing the governmental team implied a weakening of 
the parliamentary system. To this must be added the forming of 
“committees” presided over by the Chief of State, composed of minis- 
ters and high functionaries and in which questions of general policy 
are deliberated. Included are the committees on Algerian affairs, on 
community affairs and on foreign affairs. 

There are, however, in particular two unequivocal manifesta- 
tions of this governmental trend: on the one hand the press con- 
ferences, messages and communiqués which imply an effective and 
determined participation by General De Gaulle in general policy, 
and on the other hand the personal meetings with foreign statesmen 
invested with governmental responsibilities, whether it were President 
Eisenhower, Mr. MacMillan or Mr. Khrushchev. In all these cases the 
President acts alone and it is his policy which he states. It is obviously 
rather paradoxical to hear a Chief of State who is not responsible 
proclaim, for example, in a message to the armed forces on October 28, 
1959, “Under my responsibility and with full knowledge of the facts 
I have determined our action in Algeria.” 

An unequivocal explanation of this attitude is given by President 
Chaban-Delmas of the National Assembly, secretary-general of the 
U.N.R. at the congress of his party in Bordeaux in November, 1959. 
“There will be henceforth two sectors,” he stated, “a presidential 
sector and an open sector. The presidential sector includes: Algeria 
with the Sahara, the Franco-African Community, foreign affairs and 
defense. The open sector iricludes the rest, which is considerable. . . 
In the first sector, the presidential sector, the government executes; 
in the second, it decides its own course.” 

Nothing could be clearer, though the explanation by M. Chaban- 
Delmas must obviously not be considered an official thesis. 

But on the other hand the parliamentary regime continues to 
see its procedures applied. And if the members of parliament criticize 
the policies of the President, they address their grievances to the 
government, declaring that they do not wish to know who has the 
responsibility of action, the government alone being responsible. In 
particular, such was the attitude of the National Assembly in the 
course of the debate on Algeria in October 1959. 

It would obviously be unworthy of a jurist to try to make these 
practices coincide with the text of the constitution. It is certain, 
above all, that they rest on an equivocation on the meaning of the 
word “government.” If the Chief of State directs the state and the 
government governs, it is doubtless conceivable in the mind of General 
De Gaulle that if the country is confronted with major problems like 
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those of the present moment, certain political decisions belong to the 
“direction of the State.” On the other hand the former abuses of a 
parliamentarianism which was confined to Assembly rule might legiti- 
mately cause one to hope for more firmness in the exercise of the 
executive office, a firmness that requires the support of the Chief of 
State. 

The governmental action of the President of the Republic, how- 
ever, is incontestably extra-constitutional. And this action can be 
pursued only because General De Gaulle benefits from a favorable 
position vis-d-vis the government, the Parliament and the country. A 
change in this combination of circumstances might make the political 
practices followed since 1958 seem precarious. 


CONCLUSION: THE NATURE OF THE REGIME 


It is always vain to wish to pass an impartial judgment on politi- 
cal institutions at the very time when these institutions are in force. 
It will be attempted here to draw a few conclusions with all the 
scientific objectivity necessary for such a study. 

1. It is certain that General De Gaulle does not have the tradi- 
tional concept of a constitution that has been held in France since 
1789, that of a barrier against the abuse of power. He has, if you will, 
a “British” concept of a constitutional regime, that which he set 
forth in April 1960 before the Westminster Parliament: “Without 
scrupulously written constitutional texts, but, by means of an irre- 
cusable general consent, you find the means of assuring, on every 
occasion, the proper functioning of democracy without incurring 
either the excessive criticism of the ambitious or the frowning dis- 
approval of lawyers.” 

This feeling no doubt explains that considerations of efficiency 
are more important to him than legal rules whose meaning is always 
susceptible to change. 

2. In the speech of presentation of the constitutional text be- 
fore the General Assembly of the Council of State,®° M. Michel Debré 
stated that the system provided for by the constitution was half-way 
between the parliamentary system and the presidential system. But 
the constitutional practices since 1958 belie this statement, for the 
presidential system presupposes a parliament entirely free from presi- 
dential actions, which is not the case.*! 

3. “Popular consent”; the support sought by General De Gaulle 
in public opinion, the assent given by a considerable majority to the 





30 R.F.S.P. 1959, no. 1. 
31 See G. Berlia, loc. cit., p. 309. 
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constitutional draft which he supported, clearly recalls the “Caesarian 
democracy,” which also found its justification in popular support.” 

But this popular support given to a man no longer has the dis- 
advantages which it had in the nineteenth century by reason of the 
international repercussions of any governmental action and of the 
development of the means of expression and the political organization 
of the citizens. In his masterful Pouvoir - Les génies invisibles de la 
Cité, Guglielmo Ferrero stated that democracy could live only on con- 
dition that two principles be respected: the right of opposition and 
freedom to vote. At the present time these two principles are re- 
spected, and, as was pointed out earlier, the democratic character of 
the regime cannot be questioned. 

4. The observer thus finds himself, perhaps in spite of himself, 
led back to the parliamentary system. Is it really a paradox to say 
that the system is parliamentary, and would it not be better, as certain 
people propose, frankly to revise the constitution and institute a 
French form of the presidential system?** 

It has often been pointed out in regard to the constitution of 1958 
that the parliamentary regime instituted was the “dualist parliamen- 
tarianism” which France had practiced from 1830 to 1848: the gov- 
ernment serves as a link between a Chief of State and a Parliament 
which both play an effective role. This rapprochement would be a 
regression only if the political conditions were similar, whereas what 
has been said above shows that such a parliamentarianism is capable 
of being applied to a much more democratic regime. 

It is, however, a rapprochement which very few have made. A 
rereading of the constitution of 1875 will show that the powers of the 
President of the Republic are much broader than in that of 1958. 
And the presidential office from 1875 to 1879 was not a simple 
magistracy of influence. To be sure, after the presidency of Grévy 
the role of the President was weakened as a reaction to the policies 
of MacMahon. But this means only that such a concept of parliamen- 
tarianism is difficult to manage, not that it is inapplicable. There are 
mistakes which the leaders of the Fifth Republic must not make and 
the future of the system which they have founded depends finally 
on them. 

5. The care which the authors of the constitution of 1958 took 
to follow British parliamentarianism is obvious. It is absolutely 
certain now that the Westminster Parliament is above all a tribune 





32 See M. Prelot, “La signification constitutionelle du Second Empire,” R.F.S.P. 
31 (1953). 

33 The proposals along these lines were made previous to 1958. See in particular 
G. Vedel, “Libérer l’Executif, sinon organiser les partis,” in Fédération, August-Sep- 
tember, 1955. 
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and that the government, in it, exercises a preponderant if not ex- 
clusive power, its responsibility being questioned only at the time of 
general elections. The combining of such a system with a republican 
system is not an easy thing to do. 

Certainly the French political system today possesses some “con- 
stitutional gaps” which doubtlessly shock the French more than 
foreigners. But must they not be considered to correspond with a 
set of political circumstances and thus to permit France to pass 
through a difficult moment in its history?** 

It has already been pointed out that the strengthening of the 
executive is today a tendency characteristic of all democratic regimes. 
It is not therefore surprising to note it in France in spite of certain 
mistakes which could have been avoided. It is clear that the political 
system in France is a system in search of itself. But between the abdi- 
cation of the people and parliamentary demagoguery there is a middle 
road which the constitution of 1958 should permit us to find. 


APPENDIX 
Article 34 


Laws are passed by the Parliament. 

Laws determine regulations concerning: —civil rights and the funda- 
mental guarantees granted to the citizens for the exercise of public liberties; 
the constraints imposed by National Defense on the persons and goods of 
the citizens; —nationality, the status and competency of persons, matrimo- 
nial laws, inheritances and gifts; —the determination of crimes and mis- 
demeanors as well as the penalties which are assigned to them; penal pro- 
cedure; amnesty; the creation of new judicial orders and the status of 
magistrates; —the basis of taxes, tax rates and the methods of collection 
of assessments of all kinds; the regulation of currency. 

Laws also determine regulations concerning: —the electoral system of 


the parliamentary assemblies and of local assemblies; —the creation of 
categories of public establishments; —the fundamental guarantees granted 
to civil and military functionaries of the State; —the nationalization of 


enterprises and the transfer of property from the public to the private sector. 

Laws determine the fundamental principles: —of the general organiza- 
tion of National Defense; —of the free administration of local collectivities, 
of their competencies and of their resources; —of teaching; —of the regu- 
lation of property, monetary privileges and civil and commercial obligations; 
—of the right to work, the right to unionize and social security. 

Financial laws determine the resources and the obligations of the State 
in the conditions and under the reservations provided for by an organic law. 

Laws of policy determine the objectives of the economic and social 
actions of the State. 

The dispositions of the present article may be defined more accurately 
and complemented by an organic law. 





34 Certainly the present regime offers some characteristics of a “provisory regime,” 
of a “mission” conferred by the people on General De Gaulle. See G. Berlia, loc. cit., 
p. 314. 











CONTROL OF GOVERNMENTAL ACTION TO 
PREVENT THE VIOLATION OF 
INDIVIDUAL RIGHTS 


Maxim LETOURNEUR* 


Control of governmental action with a view to insuring govern- 
mental respects for individual rights is a problem which has pre- 
occupied citizens, legislators, and lawyers of all times. 

This problem is, indeed, fundamental for the state from both 
a theoretical and a purely practical point of view; on its solution, 
the democratic or non-democratic character depends. Democracy 
cannot be conceived without an organization destined to effectively 
protect the citizens from the possible abuses of public power. First 
of all, this protection is indispensable for the assurance of the citizen’s 
personality. It is necessary for him to remain a man in order that he 
may not become simply a robot in the hands of the authority. 

But such a problem is not simple, for it consists, in reality, of 
reconciling the respect for the legitimate rights of individuals with 
the equally legitimate prerogatives that a state must possess in order 
to satisfactorily carry out the tasks of general interest which are 
incumbent upon it. Harmony must be achieved between these rights on 
the one hand, these prerogatives on the other. 

For a question both as important and as delicate as this, it was 
inevitable that various solutions would have been adopted depending 
upon the countries, and depending even upon the state. 

The most normal solution is that which consists of confiding to 
ordinary tribunals the task of protecting individual rights; it is still 
used by countries based upon common law such as Great Britain and 
the United States. It is not without disadvantages. 

Indeed, if the protection of individuals is really effective, this 
approach threatens to lead to the tribunals’ opposition to the authority 
of the state. This was the case in France of the “Parlements’’ before 
1789. 

On the other hand, this solution can lead the state, in order to 
safeguard its prerogatives, to limit excessively the powers of the 
tribunals, and even the cases in which they may intervene. In fact, in 
the common law countries, the regular court, which in matters of 
private law and penal law, are models of independence and scientific 
law, have very reduced powers over administrative agencies and 
thereby escape practically all control. 





* Member of the Council of State, Paris (the French Supreme Administrative 
Court). 
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Such a situation is not grave when the state, burdened only with a 
small number of clearly defined tasks (as was still the case in the 
beginning of the 20th century), has available to this end a restricted 
body of perfectly competent functionaries. It becomes more serious 
when the state intervenes in more and more areas, notably in the 
economic or social domain, as it has tended to do in our day. Govern- 
mental regulations become multiplied and the citizens are constantly 
involved with some public service in one form or another, whether 
they wish it or not. On the other hand, although the number of 
functionaries may increase, the same is not true of their quality. 
The result is ever more numerous frictions between adminstrators and 
those administered, ever more numerous assaults on the rights of the 
latter. 

In order to remedy the situation, special bodies are created in 
order to regulate the disputes which can arise between a public service 
and its users. But these bodies, of a badly defined character, do not 
offer the guarantees which the courts do, and their multiplications 
with varied organizations results in great complications. 

The example of Great Britain, in this respect, is striking. L. N. 
Brown’ estimated the number of particular administrative courts 
which were submitted only to a very limited control of judicial review 
to be 2076. A law effective August 1, 1958, succeeded in restoring 
order to this organization. It constituted a first step toward a unifica- 
tion of the status of these administrative courts that had arisen partly 
as a consequence of the insufficiency of the control that the courts of 
common law are competent to exercise on the administration, and 
partly from the necessity of assuring citizens, in spite of all, some 
protection against this. But there is still no sufficient recourse against 
the decisions taken by the authorities or the administrative com- 
missions. 

A second solution, at the opposite pole from the preceding one, 
is that adopted by the countries with a socialist regime. It consists of 
multiplying the administrative controls being exercised officially by 
organs elected by the people and of following particularly detailed 
procedure in order to assure respect for the rights of the administered. 
However, the guarantees given by such controls cannot be compared 
to those offered by the control of an independent jurisdictional organ- 
ism composed of qualified lawyers, at least when it concerns questions 
of legality. This point of view has not escaped several interested 
states which have already created (like Yugoslovia) or are thinking 
of creating (like Poland) an administrative court. 





1 L. N. Brown, The Administrative Court in Great Britain, in “Studies and Docu- 
ments” 201 (1959). 
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The third solution is mixed. It consists of confiding to a specialized 
administrative judge control of the administration. It was adopted 
long ago by numerous European countries: Germany, France, Greece, 
Italy, Turkey. It has rapidly exceeded this framework and has been, 
in our time, adopted by the major part of the new States of Africa and 
in Asia, by Cambodia. A country like Belgium, which has been faith- 
ful since its creation to the unity of jurisdiction, has seen the 
necessity of organizing an administrative jurisdiction which it estab- 
lished by a law effective December 23, 1946. 

The advantage of this solution is that it offers a competent 
administrative judge, that is to say, a judge who will be in position 
to evaluate the importance of the individual rights of the citizens, but 
who will be at the same time, conscious of the necessity of leaving 
to public power the prerogatives useful to the accomplishment of its 
mission of general interest. Such a judge will know how to establish 
a just equilibrium between those rights, on the one hand, and those 
prerogatives on the other. 

We are referred to a personage independent by principle, there- 
fore, offering all guarantees to the individuals. The administrative 
judge is cognizant of public questions, conscious of the difficulties 
encountered by the public services and of the limitations imposed on 
them. The administration is thus in no way opposed to the control 
exercised by such a judge; that is why it is only in countries where 
an administrative jurisdiction exists that a complete and effective 
control over the administration can exist. 

Although this third solution has its advantages, it also presents 
its disadvantages. On the one hand, it is difficult to recruit judges 
who, while perfectly aware of the organization and the function of 
the administration, are completely independent of it. At the same 
time, existence of a second order of jurisdiction creates complications, 
notably in attempting to fix the respective competencies of the ordinary 
courts and of the administrative courts. Such disadvantages are not 
negligible. But it is still true that only an administrative jurisdiction 
is apt to exercise the general control necessary to make the administra- 
tion respect the rights and liberties of the citizens. 

A study of how this control is exercised by the French administra- 
tive judge will be helpful since France is the first country where there 
has been created and developed an administrative jurisdiction, and 
because its organization has served as a model to most of the states 
which have, as a consequence, adopted the solution of the duality of 
the orders of jurisdiction. 

The technique is simple. It consists of the possibility for every 
interested citizen to appear before the administrative jurisdiction to 
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contest any act emanating from any administrative authority, a 
recourse aimed at having this act annuled for illegality. It is this 
appeal from the excess of power which we shall first examine together 
with the means used in its support. 


THE CONDITIONS OF ADMISSIBILITY OF THE APPEAL FROM EXCESS OF 
POWER 


These conditions are three in number; they have reference to: 
(1) the nature of the attacked act; 
(2) the qualifications of the petitioner; and 
(3) the forms and required delays. 


The appeal from excess of power is only possible against acts 
emanating from an administrative authority. It is, therefore, not 
operable against legislative acts nor against acts emanating from a 
judicial authority. Thus, not only judgments and decrees of the 
diverse courts and tribunals, but also acts of the police acting as an 
auxiliary of repressive justice are excluded from appeal. 

However, the appeal is available against acts of all the adminis- 
trative authorities: President of the Republic, Prime Minister, minis- 
ters, prefects, mayors, commissions, and other organizations whether 
their acts are individual or official. This appeal also permits the 
attack upon “decree-laws”, that is to say, acts of the executive power 
taken in matters normally arising within the domain of the law (by virtue 
of an express obligation of the legislator) which have been delegated 
to the executive. 

As to the qualifications of the petitioner, the petition from excess 
of power can be exercised against an administrative act by any person 
having an interest in the annulment of this act. The Council of State 
has always interpreted rather broadly the notion of “interest” giving 
qualification in order to introduce the appeal. 

Thus, individuals have an interest in protecting themselves against 
any act injurious to them in the exercise of their individual callings: 
a businessman may attack an act controlling his business, notably if 
this act interferes with the freedom of the business; a landlord is 
within his rights to protect himself against an act regulating the right 
of property; the user of a subway line can contest the legality of an 
order raising the transport rates. A simple moral interest can suffice: 
the ministers of religious cults and their congregations have qualifi- 
cations to challenge for excess of power administrative measures which 
they deem contrary to the freedom of conscience or the freedom of 
the religious cults. Local government taxpayers may raise complaints 
against financial or fiscal decisions made by the representatives of such 
local government. State employees have an interest in attacking all 
the acts which are injurious to their status or personal situation. 
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Groups, such as associations or unions, are permitted to introduce an 
appeal from excess of power against acts injurious to the collective 
interests which it is their aim to defend. 

The appeal for excess of power is not subject to any determined 
form; notably it does not need to be presented by a lawyer. Further- 
more, it is without cost. If the appeal is rejected, the petitioner must 
pay only a fiscal charge of about 50 new francs. The informal and 
gratuitous nature of the appeal constitutes one of its most remarkable 
traits. 

On the other hand, the appeal from excess of power is admissible 
only within a period of two months from the publication in the 
Official Journal of the challenged regulation, or from personal notifi- 
cation to the interested party if an individual act is involved. The 
brevity of this period is due to the necessity of not allowing the fate 
of an administrative act to remain in suspense for a long time. After 
this passage of time, even the illegal act becomes legal. 


THE MEANS THAT ONE May EmpPLoy IN AN APPEAL FROM EXCESS 
OF POWER 


The appeal from excess of power seeks to obtain the annulment 
of an administrative act on the ground that it is illegal. The arguments 
that can be invoked in support of such appeal can, therefore, be only 
arguments to the exclusion of all argument as to the appropriateness 

.of the administrative action undertaken. While the judge must watch 
that the administration acts according to the law, he must not sub- 
stitute himself for it or involve himself in its functioning. He cannot 
try to determine if a given official should have acted or not, or if he 
ought to have acted according to any restrictions. Having neither the 
means nor the elements for evaluations of this nature, nor having, 
in addition, the responsibility for the action, he would risk being 
injurious to the normal course of public services if he attempted to 
exercise a control on the facts or on the appropriateness of the acts. 

It is because the administrative judge has been perfectly conscious 
of the necessity of distinguishing clearly between the domain of 
legality (which is his), and that of appropriateness, (which is that of 
the active administrator), that administrative jurisdiction has been 
able to develop without impediment and do useful work. Thus, confined 
to the examination of legality, the role of the judge is, nonetheless, 
very important and his control very effective and very powerful. 

The appeal for excess of power, thus precise in its object, tradi- 
tionally involves four possible grounds: 


(1) Incompetence, 
(2) Vice of form (incorrect form), 
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(3) Violation of the rule of law, 
(4) Misuse of power. 

Incompetence. This ground permits the annulment of an adminis- 
trative act made by an authority who had no qualifications, according 
to the law, to make it. 

Incompetence can result either from an encroachment of an 
authority in the sphere of activity reserved for another authority 
(e.g., @ requisition is made by a mayor when it should have been 
made by the perfect), or from the encroachment of an inferior authority 
on the powers of a superior authority (e.g., when a minister makes a 
decree in a case when a government decree was necessary) or equally, 
from the encroachment of a superior authority on the powers of a 
subordinate authority (e.g., when a minister issues a decree in a matter 
when the power of regulating belongs to the perfect). 

One must also cite “negative incompetence,” which exists when 
an administrative authority refuses to make a decision for the er- 
roneous motive that it is not competent. Hypothetically, this would 
occur when a minister claims that the power of decision belongs to a 
commission organized in his ministry, when in reality this commission 
has only a consulting role. 

Incorrect form. Incorrect form consists in the ommission or in 
the incomplete or irregular adherence to the administrative formalities 
provided for by the laws and the rules. 

Very often a hearing is conducted to collect certain information. 
Procedural safeguards are guaranteed. The observation of such 
formalities constitutes a guarantee for the benefit of the administered. 
It avoids hasty decisions which are often badly studied or erroneous. 
It is important therefore that it be sanctioned. 

According to a long line of cases, incorrect form entails the 
annulment of the act which is besmirched by it only if the formality 
that is omitted, or irregularly accomplished, is substantial, i.e., if the 
omission or irregularity has affected the chailenged decision. For 
example, the act of condemning private land for public use by an 
administrative body must be preceded by an inquest of a duration of 
two weeks at the Town Hall. Such inquest, according to the regulation, 
must be announced in a certain number of local newspapers, and the 
announcement must be printed in the newspapers “in huge characters.” 
It will be annuled if the inquest has not been published in the press, 
or if it has not taken place within two weeks, but not if the publication 
has taken place without being printed in large letters, for this last 
incorrect form is not judged as substantial. 

Violation of the rule of law. This ground is by far the most 
important. Two elements must be considered: the nature of the 
objection and how the judge exercises his control. 
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The violation of the rule of law can, in the first place, result 
from the violation of the law and of regulations. This violation consists, 
first of all, of the open violation of a legislative or regulatory text. A 
false interpretation of the latter more frequently accounts for the 
violation. Finally, a false application with regard to the facts may 
be the grounds for objection. A false interpretation is an error of law. 
A false application is an error of fact. The latter occurs when a 
competent authority acts “on the request of the interested party,” as 
authorized by law, but when in reality no such request has ever been 
made. 

The violation of the rule of law can, in the second place, come out 
of the violation of a general principle of law. Here is one of the most 
audacious and most important theories of French administrative law. 

The Council of State believes that, outside of the written laws, 
French public law is equally founded upon unwritten rules of law 
that have legislative value. Consequently, they are imposed upon the 
executive power and upon administrative authorities in so far as they 
are not contradicted by a positive statute. This theory is entirely 
founded upon the desire to fully assure the safeguarding of the 
individual rights of the citizens. As soon as he believes that a rule is 
indispensable to assure this safeguard, the administrative judge 
establishes it as a general principle of law to which he confers legisla- 
tive value, and the violation of this principle is tantamount to viola- 
tion of the law. 

Among these general principles, we shall mention essentially that 
of liberty and that of equality. The principle of liberty is recognized, 
in certain of its forms, by legislation (for example, the freedom of 
business, the freedom of association, the freedom of assembly), but it 
is applied in an absolutely general manner by the administrative judge, 
who has thus established the freedom of coming and going, the freedom 
of conscience, and the right of the individual regarding his own person, 
which were not formulated in the written laws in a precise manner. 

It is the same for the principle of equality: the Council of State 
recognizes the equality of all the citizens, whatever be their race or 
their religion; the equality of all the citizens before taxation; the 
equality of all the citizens before services; the equality of the 
sacrifices having to be asked of the citizens or of a group of citizens 
placed in the same situation. This last principle has permitted the 
development of extensive case law involving the responsibility of the 
public bodies toward the citizens. 

Let us cite again the principle “audi alteram partem” (fair hear- 
ing for both parties of a controversy), applied only in certain cases 
by positive texts, but in an absolutely general manner by the adminis- 
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trative judge; and the principle that administrative acts cannot have 
retroactive effect. 

Thirdly, the violation of the rule of law can consist of a violation 
of a decision by an administrative or judicial tribunal. If, for example, 
the administrative authority reasserts a police rule annuled by the 
judge as illegal, this second rule will be annuled as being contrary to 
the previous decision. 

The extent of the powers of control exercised by the administra- 
tive judge varies according to the extent of the powers conferred by 
law upon administrative authority. If, in a given case, the law confers 
on a competent authority powers without limitations, the judge can 
only inquire whether the decision taken does not contain an open 
violation of the law and of the rules, or a false interpretation of the 
latter, or if it is not founded upon an error of fact. 

If, on the contrary, the law subordinates the exercise of adminis- 
trative powers to a precise condition, the judge must verify if this 
condition has been complied with, whatever be the investigations that 
he must make in order to proceed with this verification. It is the 
same if these investigations lead him to examine the facts, for in this 
hypothesis the control of the facts is necessary to control legality. 

Thus, the Judge must determine not only whether the motives of 
the author of the attacked act are materially exact, but also if, with 
regard to the condition posed by the law, they could validly be invoked. 
For example, a mayor can, by virtue of article 97 of the law of April 
5, 1884, issue in his municipality police decrees in the interest of 
tranquility, of health and of public order. The judge, on appeal from 
such decree must verify if this decree has as its object the assurance 
of tranquility, health, or public order. This verification will lead him 
almost always to an examination of the facts. For example, a decree 
forbidding a public meeting is legal, when freedom of assembly exists 
legally, only if the projected meeting is apt to disturb public order; 
consequently, the judge must determine what threats, due to this 
manifestation, menace general tranquility, and whether or not the 
mayor has available police forces sufficient to ward off these threats. 
The judge thus exercises a complete control on the measure taken; 
the guarantee given to the citizens is total. 

In the same way, a mayor can only validly regulate the traffic of 
vehicles (traffic, in principle, is free according to the law) in his 
municipality if this traffic is dangerous. The administrative judge 
will ascertain, consequently, whether the regulated roadway is narrow, 
whether it is used by numerous automobiles, whether it is crossed 
by other roads in the agglomeration. 

Similarly, during the duration of the last war, an enactment had 
authorized the prefects to issue decrees in order to confine, administra- 
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tively, individuals dangerous for public security or national defense. 
Challenged by an appeal against a prefectoral decision pronouncing 
such a confinement, the administrative judge determined whether 
the person who was the object of this measure could be regarded as 
dangerous for public security or national defense. On this basis, a decree 
which confined a businessman who was dealing on the black market 
was annulled. 

But how can the administrative judge materially exercise his 
control? Administrative acts do not need to be motivated; this principle 
means that the lack of motives in an act does not constitute an error 
of form, but it does not mean that the administration is not required 
to make the judge aware of the motives which have caused it to act. 
On the contrary, the judge who is in control of procedure is always 
free to demand that the administrative authority inform him of the 
reasons supporting the enforcement of the attacked act. If the authority 
refuses to comply with this demand, the judge will consider as estab- 
lished the allegations of the plaintiff which will almost always lead 
to the annulment of the act. 

The sanction of refusal is severe; and, therefore, it is only in 
exceptional cases that the administration does not agree to explain its 
motives before the administrative court. Admittedly, the authorities 
could be tempted not to give their true motives and, thus, to deceive 
the tribunal. This risk is not great, however, for the procedure is 
adversary and the plaintiff is always allowed to question the defense 
of the administration and permitted to demonstrate, by all means of 
proof, its inexactness. ; 

Misuse of power. This is a ground of subjective nature used as 
a basis for an objective appeal against the illegality of an act. There 
is a misuse of power when the competent authority makes a decision 
without committing either procedural violation of the rule of law, 
but, in order to reach its decision, has directed his powers toward an 
objective other than that contemplated when the powers had been 
conferred. 

Thus, a mayor commits a misuse of power if he forbids a musical 
society to play on a public road, not in order to guarantee the comfort 
and security of traffic, but to favor another society of the same type 
composed of political friends; or, if he is personally organizing a dance, 
regulates dances not to assure public order, but to combat any 
competition. 

A prefect commits a misuse of power if he requisitions a lodging 
for the benefit of the tenant in order to indirectly resolve private 
litigation in which the tenant opposes the landlord. 

A mayor forbids traffic on a village street in order to have the 
village avoid repairing it; he is thus using his police power not to 
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assure public security, but to have the village save money. It is a 
misuse of power based on financial village considerations. 

The misuse of power is a very precious ground, for it permits the 
annulment of acts which have every appearance of legality. But it is 
difficult to prove, and it imposes upon the judge subjective examina- 
tion since it obliges him to determine, with sufficient precision, what 
has been the real intention of the author in the attacked act. Also, the 
judge examines the misuse of power as a last resort, that is to say, 
when he has recognized that there is no basis for other grounds; he 
views the ground of misuse with circumspection. However, misuse of 
power plays an interesting role because it permits the assurance of 
administrative morality even more than legality. 

Related to the misuse of power is the misuse of procedure, 
which, for the administration, consists of using a procedure in a case 
where it is not applicable in order to avoid the use of the correct 
procedure which would be more complicated or more protective of 
individual rights and less advantageous for public power. 

The Council of State has very recently issued an annulment due 
to misuse of procedure in the following case: The government has 
two means available for the seizure of newspapers: (1) It can use its 
administrative police powers which enable it to decree a seizure on 
preventive grounds in order to avoid an eventual disturbance of public 
order. This procedure is full of risks for the government because 
freedom of the press is a fundamental liberty guaranteed by the law, 
and in only very exceptional cases will the administrative judge permit 
a seizure on this basis. And on the other hand, if the seizure is illegal, 
he will condemn the State to pay the newspaper an indemnity equal to 
the loss suffered due to this irregular measure. 

(2) Alternatively, the government can use the exceptional power 
granted to prefects by article 10 of the code of criminal procedure 
which permits them to take all necessary measures in the case of an 
attack on the safety of the state. In this hypothesis, the prefect must 
immediately inform the courts in order that a penal inquiry can be 
opened concerning danger to the safety of the state. The administra- 
tive jurisdiction is, therefore, not competent. 

But what will happen then? If the court decides that the crime 
of attack on the safety of a state has not been established, it will 
terminate the penal inquiry by declaring that there are no grounds 
for prosecution. This will be final because the courts have no power 
to determine the responsibility of the state in the absence of statutory 
direction. 

It can be seen, in these circumstances, that the government pre- 
fers to utilize the aforementioned procedure of article 10 which is 
absolutely without risk even if the measure taken has no justification. 
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In a decision made in June, 1960, the Council of State thus 
annuled a seizure of newspapers carried out by virtue of article 10 of 
the code of criminal procedure on the grounds that this seizure had 
been carried out in reality, not because of an attack on the security of 
the state, but as a preventative police measure and that, consequently, 
it could not be based on article 10. 


CONCLUSION 


In concluding this study we can affirm the simplicity and efficiency 
of the system based on the existence of an administrative jurisdiction 
to protect citizens against violation of their individual rights by the 
government. Its superiority is in this respect uncontestable. Experience 
has proven everywhere that judicial tribunals were extremely timid 
where they had to judge acts of the administration, and where they 
exercised only a reduced control. It is this timidity which led, for 
example, to the creation of a Council of State in Belgium in 1946. 
Moreover, an administration is wary of judges who are trained in 
private law and may forget that public services function in the general 
interest, and that, consequently, they must enjoy certain prerogatives 
not given to private individuals. Only an administrative judge is 
qualified to establish a just balance between the special rights that 
must belong to the state and the legitimate rights of the citizens; to 
arbitrate, for example, between the police powers that devolve upon 
administrative authorities for the maintenance of public order, and 
the individual liberties that are the basis of a democracy. 


On the other hand, the criticism often made that administrative 
jurisdiction involves conflicts of competence with ordinary courts 
of law has no relevance as to the appeal for the annulment of adminis- 
trative acts (the domain of which is exclusive), and cannot be con- 
fused with any other. 


Finally, the idea, deeply rooted in democratic countries and 
particularly in France that totally independent judicial tribunals 
are the best protectors of individual liberty, is perfectly correct when 
it is a matter of protecting the citizen on the penal level which has 
historically been by far the most important. It is not correct when the 
problem is to protect this same citizen against the actions of adminis- 
trative authorities. This problem, formerly of a minor interest, has 
become very acute in our time when freedom is more and more 
threatened by the invasion of administration in all domain. The 
judicial tribunals are not suitable for facing it. Only the existence of 
the appeal for annulment of administrative decision can really force 
all executive authorities to respect the law in their relations with 
individuals. 








JUDICIAL REVIEW IN LATIN AMERICA 


PHANOR J. EDER* 


Judicial review of the constitutionality of legislation is only a 
minor part of the governmental structure in most of the Latin Ameri- 
can countries, but its importance has been steadily growing. 

Judicial review or “jurisdictional control,” as it is usually styled, 
has assumed a variety of forms, encountering obstacles in realization, 
evidencing increasing, if intermittent, realization of democratic ideals, 
introducing innovations worthy of serious investigation for adaptation 
in other countries. A vast volume of law has been developed with 
which it is impossible to deal in a short paper. Only flashlights will 
be here attempted, in an endeavor to stimulate interest and research. 
I have made little effert to keep up to the minute. Generalizations 
must perforce be pardoned, notwithstanding that we are dealing with 
a score of countries differing in geographical, historical, ethnical, eco- 
nomic and social factors, despite the existence of superficial resem- 
blances and a common legal colonial background.’ The progress, 
or lack of progress, of judicial review can be understood only in the 
light of the infinitely complex background with which it is confronted. 
Some countries have been well governed over long periods of time. 
A few have displayed an almost uninterrupted record of anarchy, 
corruption, or malevolent dictatorship and a disregard of the rule of 
law. 

The colonial background of the Spanish American republics did 
not prepare them for self-government on a national scale. At first, 
the colonies were treated as an appanage, the personal property of 
the Crown. Spain was abandoning democratic government to become 
an absolute monarchy. The voices of the theological jurists that the 
King was subject to the law were raised in vain.” It had not always 
been so. Spain, especially in the Kingdom of Aragon, had attained 
parliamentary government and a respect for individual freedom before 
England. The Justiciar or chief justice of Aragon, had power to 
annul the unconstitutional acts of the King and to protect the liberty 
of the individual and his property rights against the unlawful acts of 
the King’s officials.* But in Castille, there was no judicial officer 





* Member of the firm of Hardin, Hess, & Eder, New York City. 

1 Brazil, Haiti and Santo Domingo excepted. 

2 Natural Law was considered of a higher hierarchy than positive law. The 
Partidas proclaimed “Against natural law no privilege or Charter of Emperor, King 
or other lord, . . . should be valid” (Part. 3, tit. 18, L. 31). 

3 2 Hallam, View of the State of Europe During the Middle Ages, Ch. IV (N.Y. 
ed. 1863); 1 Prescott, Ferdinand & Isabella, Introd. sect. II, 58-103 (1838); 1 Linares 
Quintana, 35 seg., 5 id. 342 seg. Reference is made to two modern works (not seen), 
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vested with the prestige and power of the Justiciar of Aragon, and it 
was the law of Castille that was made the law for the colonies. The 
powers of the King, represented by the Viceroy (or Captain General 
in the less important provinces) were absolute, tempered only by the 
autonomy of the municipal councils or ayuntamientos and by an 
underlying respect for law cr at least for legal formalities. It was in 
the local ayuntamientos or cabildos that the declarations of inde- 
pendence first rang out and where the earliest constitutions were 
drafted. 

These early constitutions, ephemeral and for the most part never 
actually in force, due to the war for independence, are nevertheless 
of historical importance. They furnished the basis or the pattern for 
the later constitutions. The idealists who drafted them, without 
experience of government, in revolt against Spanish political insti- 
tutions, naturally turned to foreign sources. The bills of rights, or 
individual guarantees, were copied from the French Declaration of 
the Rights of Man and of the Citizen‘—the federal and the presi- 
dential systems were taken from the United States. The United States 
Constitution offered a seductive mirage to the inexpert Latin Ameri- 
can republics. It was the text only of the United States Constitution, 
not the practice under it, that was known to these early founding 
fathers, and in the bare text of our constitution, there is no express 
provision for judicial review. The Spanish law remained in force and 
the practices of the courts and the modes of Spanish legal thinking 
continued with little change until the adoption of their own codes 
modeled on the Codes Napoleon, later in the 19th century. 

It is difficult to assign priority for the introduction of judicial 
review. As far as my research discloses, priority, at least on paper, 
must be assigned to the State Constitution of Yucatan, Mexico, of 
1841, which introduced the amparo for the protection of individual 
rights. The draftsman Rejon, and later Otero, were influenced by 
de Tocqueville, to whom the Latin Americans were indebted for their 
first knowledge of the working of our system. Haiti’s constitution 
of 1843 (art. 162) provided judicial review. Bolivia’s constitution of 





La Sala, Examen Historico Foral de la Constitucion Aragonesa, 2 v. Madrid, 1868; Lopez 
de Haro, Carlos, La Constitucion y Libertades de Aragon. Madrid, 1926. John Dickin- 
son in the Constitutional Convention of 1787 alluded to the Justiciary of Aragon which 
through the power to set aside the laws “became by degrees the law-giver.” Deener, 
“Judicial Review in Modern Political Systems,” 46 Am. Pol. Sci. Rev. 1079, 1080 (1952). 
4 Narifio published a translation in Bogota in 1793. A translation published in 
Guadaloupe circulated in Venezuela in 1797; another was published in Caracas in 1811. 
5 A translation was published by Sanchez de Bustamente in 1837. La Democracia 
en la America Del Norte; others by Leopoldo Borda, Paris, 1842, and L. Roa de 
Brandaris, Madrid, 1843. There have been numerous later translations or editions. 
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1851 was the first in Spanish America to expressly provide for judicial 
review—the courts were to apply the constitution in preference to 
the laws (art. 82) and the 1861 constitution (art. 65(2)) vested in the 
Supreme Court the power to “hear in sole instance matters of pure 
law, the decision of which depends on the constitutionality or uncon- 
stitutionality of laws, decrees or resolutions of any kind,”® but it is 
not clear when use was first made of this power. 

It was taken for granted under the 1853 Constitution of Argen- 
tina, the Latin American constitution that most closely followed that 
of the United States, that the United States practice would be fol- 
lowed. This consitution did not become effective until it was adhered 
to, with amendments, by the province of Buenos Aires in 1860; the 
Judiciary Act was passed in 1863; the Supreme Court was organized 
and the first decisions upholding this judicial power were rendered in 
that year. 

Other countries followed by incorporating judicial review in one 
form or another in their constitutions: Venezuela 1858, 1893; Colom- 
bia 1886, 1910; El Salvador 1886; Costa Rica 1871, 1917; Brazil 
1891; Nicaragua 1893; the United States of Central America 1898; 
Cuba 1901; Panama and Honduras 1904; Guatemala 1921; Chile 
1925; Uruguay 1934. 

There are earlier instances than those we have cited, in the 
constitutions, of an express or implied power of judicial review, but 
they do not seem to have been acted on.’ 


PowER EXPRESSLY OR IMPLIEDLY DENIED 


The power to interpret the constitution was expressly vested in 
the Legislature in the early constitutions of Colombia—1821 (art. 
189—the then Colombia included Venezuela and Ecuador). 1830 
(art. 189), 1832 (art. 213), 1843 (art. 169), 1853 (art. 57); of Chile, 
1833 (art. 164); and in all the constitutions of Ecuador from 1835 
on; Mexico 1824 (art. 165); Uruguay 1830 (art. 152) and 1918 
(art. 156); Venezuela 1830 (art. 224). 

The exclusive power to interpret the laws authoritatively (and 
hence by implication to interpret the constitution) was expressly 





6 A provision that has been followed in all subsequent constitutions; in the 1945 
constitution it is contained in art. 143, par. 5. 

7 Venezuela 1811 (ch. 4, sec. 2; art. 2, ch. 9); the Constitutional Bases of the 
Central American Federation (1823, art. 188(1}) Decree No. 76 (1839) of Guatemala’s 
Declaration of the Rights of the State and of its Inhabitants (art. 11); Costa Rica 
1821, art. 41; 1825, art. 8; 1844, art. 5; 1859, art. 11; Ecuador 1845, art. 39 (eliminated 
in later constitutions) ; Dominican Republic 1844; Nicaragua 1838, art. 37 (which con- 
tains the germ of the “popular” action) and art. 45; 1854, arts. 79, 89; Peru 1856, art. 


10. 











1960] JUDICIAL REVIEW 573 


vested in the Legislature by the Cadiz Constitution of 1812 (art. 131), 
Brazil (1824, art. 15(8)), several constitutions of Guatemala or 
amendments thereto (1825, art. 94(1)); 1879 (art. 54(1)), 1921 
(art. 54(1));° Peru 1856 (art. 55), 1860 (art. 59), 1920; Nicaragua 
1826 (art. 81(1)); and later constitutions; by early constitutions in 
Colombia; Tunja 1811 (sec. 1, Ch. 3, art. 10); Cundinamarca 1812 
(tit. IV, art. 30); Cartagena 1812 (tit. VI, art. 15); Antioquia 1815 
(tit. 3, art. 10); Paraguay 1870 (art. 163); Uruguay 1830 (art. 152) 
and 1918 (art. 156); Haiti, 1946 (art. 78). 

The Ecuador Constitution of 1906 (art. 7) categorically states 
that only the Congress can declare whether a law or legislative decree 
is constitutional or not. The Judiciary Law of 1922 makes it an 
attribute of the Supreme Court to resolve the doubts of the superior 
courts as to the meaning of any law with the duty to submit such 
doubts to the Congress.° 

The Colombian Constitution of 1886 gave no power of judicial 
review of enacted statutes. Its chief drafstman, Caro, echoing Rous- 
seau,’® expressed the opinion that it was improbable, nay impossible, 
that the Legislature should pass an unconstitutional statute. 

The express denial of judicial review stems from the French Con- 
stitution of 1791 (Title 3, Ch. 5, art. 3) and the Cadiz Constitution 
of 1812 (art. 246), which prohibited the courts from suspending the 
execution of the laws." 

This power of Congress to interpret the constitution and the 
laws harmonizes with the spirit of French law. Hostility to judicial 
legislation was a reaction of the revolution against former practices 
and was embodied in article 5 of the Napoleonic Civil Code which 
forbids judges when giving judgment to lay down general principles 
or rules of conduct, a provision to be found in several of the Latin 
American codes. More important perhaps, it harmonized with the 
thought processes of Latin American lawyers—during the colonial 
period, only the King could enact and authoritatively interpret’* the 





8 Adding the proviso “but without violating the constitution.” 

® Somewhat analogous provisions as to consulting Congress were to be found in 
the Mexican Constitution of 1835-1836 (Ch. 5, art. 12(XV)), the Dominican Constitu- 
tion of 1844. In Haiti, provision is made, without prejudice however to vested rights, 
for an interpretation of the constitution or laws by the Legislative Chambers either 
spontaneously or at the request of either of the parties engaged in a pending case 
(1946, art. 111). The Tunja (Colombia) Constitution of 1811 provided “The Executive 
and Judicial Powers must abide by the letter of the law and in case of doubt must 
consult the Legislature (Ch. 4, art. 4). 

10 “One need not ask . . . if the law can be unjust, since no one is unjust to 
himself.” Du Contract Social, Livre II, Ch. VI. 

11 Reproduced in Maximilian’s Provisional Statute for the Mexican Empire (1865). 

12 Even prior to the colonial era the right of the King to interpret the laws was 
elaborately expounded in the Ordenamiento de Alcala de Henares (1386) tit. 28. 
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laws as the authority of the Cortes or Parliament had ebbed to the 
vanishing point. 

But all the constitutions recognized the supremacy of the con- 
stitution. Its guardianship was left not to the courts, but again under 
the influence of the Rousseau doctrines and the French constitutions, 
either to the Legislature or to a permanent committee of the Legis- 
lature or to a senate, which might be either a branch of the legislature 
or a separate body. The idea was not alien to our own early thought.’* 

We may note a few instances of this attempt at legislative 
guardianship of the constitution. Joseph Bonaparte’s Constitution of 
Bayonne for Spain (1808) provided (art. 39) that the Senate should 
watch over the preservation of individual liberty and freedom of the 
press. The Cadiz Constitution of 1812, in force in several of the 
colonies, provided for a permanent Committee of the Parliament 
(Cortes)'* one of whose functions was to watch over the observance 
of the constitution and the laws and to report any violations to the 
next session of the Cortes (art. 160(1)). 

The Brazilian Constitution of 1824 made the General Assembly 
the guardian of the constitution. 

Antedating the Cadiz Constitution, Colombia’s first constitution, 
that of Cundinamarca in 1811, provided for a Senate composed of 
the Vice-President and four other members “of censure and pro- 
tection to sustain the Constitution and the rights of the people.” It 
was the highest court and its primary duty was to watch exact com- 
pliance with the constitution and prevent violation of the impre- 
scriptible rights of the people. It could act either on its own initiative 
or upon complaint of any citizen. This latter provision is a precedent 
for Colombia’s present-day “popular action.” It included special 





13 The Councils of Censorship and Revision in New York (1777-1821) and Illinois 
(1818-1847) proved of some effect in enforcing constitutional limitations; not so the 
Council of Censors in Pennsylvania (1776, arts. 46, 47) and Vermont (1777-1869, s. 
44). Meader, The Council of Censors (Providence, 1899). The Senate, together with 
judges, in New York until 1846 and in New Jersey until 1946 was the court of ultimate 
appeal. Under the New Jersey Constitution of 1776, the Governor and Council consti- 
tuted the court of last resort. 

14 The Permanent Committee is deeprooted in Spanish history; it dates from the 
12th century in Aragon, was copied in other Spanish Kingdoms and reproduced, in 
addition to the Cadiz Constitution, in early constitutions of Argentina, Uruguay, Chile, 
Peru and Venezuela, and is to be found today in Panama, Guatemala, Haiti, Uruguay, 
Mexico. TENA 384-388 (4th ed.). Tena is often critical of the Mexican system. The 
only fault I have to find with his excellent work is that he has taken as gospel truth 
some questionable assertions of Corwin whose book has been translated into Spanish 
as “La Constitucion Norteamericana y su Actual Significado,” Buenos Aires, 1942, and 
of some continental writers whose knowledge of our system is often superficial or out 


of date. 
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provisions as to the veto power on the ground of unconstitutionality. 
This also is a precedent for provisions in the 1886 constitution. 

The 1825 Constitution of Costa Rica vested in the Congress 
exclusively the attribute to watch over the Federal and Costa Rican 
state constitutions and the laws (art. 55), but it also provided a Poder 
Conservador with the same duty, but reporting to Congress (art. 68). 

The Mexican Constitution of 1836, following the pattern of the 
French Senat Conservateur,” also provided for a supreme Poder 
Conservador—a veritable fourth power, which had the power to de- 
clare the nullity of unconstitutional acts of any of the three powers 
upon demand of any one of them. 

The Constitution of Quito, Ecuador, 1812 made the Supreme 
Congress a tribunal of censure and vigilance for the guardianship of 
the constitution {art. 10) and under the Ecuador Constitution of 
1843, the Permanent Commission had the duty of watching over the 
observance of the constitution and of the laws, reporting to the 
President and to Congress. This duty was assigned to the Council 
of State in the 1851 constitution (art. 82) and the 1929 constitution 
(art. 117). 

Nearly all these attempts to have a political body assume the 
guardianship of the constitution were doomed to failure—a notorious 
instance was that of the Mexican Fourth Power, which led to the 
dictatorship of Santa Anna. Elsewhere, these political organs were 
innocuous or inactive. The failure paved the way for adopting the 
principle of judicial review. 


JupiciaL REVIEW 


Now let us cast a glance at the constitutional and statutory pro- 
visions for judicial review, and the actual practice in several countries. 


Argentina 


Although it is the country with the longest history of judicial 
review, with the exception of the United States, only a brief survey is 
here necessary, since Amadeo’s excellent book, readily accessible, 
covers the subject. The supremacy of the constitution laid down in 
article 31, substantially taken from the United States Constitution, is 
maintained by the Supreme Court through the extraordinary remedy 
(recurso extraordinario) analogous to our former writ of error. The 
implementing statute, Law 48 of 1863, was modeled on the American 
Judiciary Act of 1789."* An adversary “suit” is necessary involving 





15 Constitution of Year VIII (1799), art. 21. See Jaffin, New World Constitutional 
Harmony,” 42 Col. L. Rev. 532, 555-557 (1942). 
16 President Mitre commissioned Dr. Manuel Rafael Garcia to study the judicial 
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justiciable issues; but “suit” is not limited to a purely judicial con- 
troversy; the writ lies, for example from the final decision of a chief 
of police. The federal question must be pleaded or raised during 
the course of the suit below. As in the United States, all courts, both 
provincial (state) and federal, can pass upon constitutional questions. 
The constitutions of the provinces expressly authorize their state 
supreme courts to declare laws unconstitutional.‘’ From its very in- 
ception, in 1863 and 1864, the Federal Supreme Court asserted its 
right to declare laws unconstitutional. In 1863, it declared a presi- 
dential decree to be unconstitutional. In 1869 and 1871, the Supreme 
Court protected property and contractual rights against unconsti- 
tutional encroachments by provincial governments; in the former case, 
declaring unconstitutional a provincial statute depriving plaintiff of 
his property; in the latter case overruling a governor’s decree order- 
ing dissolution of a charitable society. It was not until 1887 that an 
act of Congress was held unconstitutional; Congress, it was held, 
could not change the Supreme Court’s original jurisdiction, granted 
by the constitution, in any manner whatsoever. In a case in the 
following year, it held that in a statute authorizing condemnation 
(expropriation), Congress had exceeded its powers. 

Only a party affected by the alleged unconstitutional statute or 
act of the Executive can question their constitutionality. No person 
can attack the constitutionality of a statute unless his economic in- 
terests or legal rights have been violated by the enforcement of the 
statute in question. 

Until very recently,* one striking feature in the Argentine 
decisions is the extent to which our decisions and constitutional 
authorities have been cited or quoted,’® and, except where there was 
a difference in the text of the constitution,”° have been followed. 

On numerous occasions, the court has acknowledged this in- 
debtedness. The provisions of the constitution protecting property 





system of the United States. His report was the basis for Law 48. It was published 
in Florence in 1863, Estudio Sobre la Aplicacion de la Justicia Federal Norteamericana 
a la Organizacion Constitucional Argentina. 

17 For the older constitutions see Digesto Constitucional Argentino (1941). For a 
study and comparison of the more recent constitutions, Dana Montafio, El ‘Estado de 
Derecho’ en la Republica Argentina,” La Ley, Dec. 22, 1958, 1-6. 

18 In a recent volume of the Supreme Court reports examined, I found no citation 
of American authorities. 

19 For translations of American writers see Nadelmann, “A Propos of Translations,” 
8 Am. J. Comp. L. 204 (1959). 

20 44 sections of the two constitutions are practically identical, 22 similar, 48 are 
different and 60 sections of the Argentine Constitution are not found in the American. 
Linares Quintana, “Comparison of United States and Argentine Constitutional Systems,” 
97 U. Pa. L. Rev. 641-664 (1948-9). 
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rights have been interpreted in the light of the substantive and pro- 
cedural concepts of due process of law enunciated by our Supreme 
Court. The provision in our Constitution prohibiting the states from 
impairing the obligation of contracts is not found in the Argentine 
Constitution, but the Argentine Supreme Court has decided, both as 
to the provinces and Congress, that contractual rights are property 
rights and cannot be impaired without violating the property clauses 
of the constitution. In applying the principle of equal protection in 
tax matters, the court has generally followed the precedents estab- 
lished by the Supreme Court of the United States.” 

A few recent decisions on the extraordinary remedy may be 
cited, out of the hundreds in the reports and legal periodicals, to 
illustrate current practices and problems. The courts have upheld 
the power of Congress to reasonably regulate the professions** and 
the power of Congressional committees to compel witnesses to appear, 
without prejudice however to the right against self-incrimination.** 
As a general rule, the extraordinary remedy does not lie against ad- 
ministrative resolutions, except where an administrative officer exer- 
cises judicial or quasi-judicial functions.** A statute restricting free 
choice of first names for children was declared, in part, unconstitu- 
tional.> Congress or the provincial legislatures may reduce pensions, 
provided the reduction be not arbitrary or confiscatory.”* 

Statutes suspending summary proceedings for eviction against 
tenants were held unconstitutional.*”7 De Seze v. Gobierno Nacional”*® 
declared void a Presidential decree revoking a grant of public lands. 
In several decisions, the court upheld strictly the requirement of 
full, prior compensation in eminent domain cases.”° 





21 Amadeo 194-220. A comparable book in English on the other major countries, 
especially Brazil and Mexico, is needed. Amadeo is highly laudatory of the Argentine 
Supreme Court, and rightly so. The court suffered an eclipse in popular esteem during 
the Peron régime, but is regaining its former prestige. 

22 Re Peterffy, S.C. Feb. 11, 1959; La Ley, Sept. 10, 1959, 5. 

23 Habeas Corpus, re Mendola, C.N. Fed. Capital, Apr. 3, 1959; La Ley, Sept. 8, 
1959, 5. 

24 Re Comisién Administradora S.C. Dec. 30, 1958; 242 Fallos Corte Suprema 542 
(hereinafter cited Fallos) ; re David Hogg y Cia., Dec. 1, 1958, 242 Fallos 353 (involv- 
ing the constitutional right to strike). 

25 Eder, “The Right to Choose a Name,” 8 Am. J. Comp. L. 502 (1960). 

26 Aguirre v. Province of Santa Fé, Oct. 29, 1958; 242 Fallos 141. 

27 Neumayer v. Cejas, C. App., Rosario, Feb. 4, 1959; La Ley Apr. 15, 1959, with 
dissenting opinion that such statutes fell within the police power. 

28 Sept. 24, 1958; 241 Fallos 384, citing U.S. cases. 

29 But see re Degé, S.C. Oct. 20, 1958; 242 Fallos 73 (with dissenting opinions). 
In our own law, it is often difficult to distinguish between the ratio decidendi of a case 
and obiter dicta. This case illustrates the even greater difficulty when we deal with 
foreign decisions. 
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As a general rule, the Supreme Court will not admit the ex- 
traordinary remedy based on merely procedural questions or ques- 
tions of fact and will return the case to the lower courts for final 
decision, but it will on occasion, where the case is clear, render final 
decision.*° 

A retired officer is subject to the Code of Military Justice in 
respect of acts committed in a military establishment, including a 
hotel.** In a criminal libel action, the refusal to permit evidence of 
“public interest” was held to be a violation of the constitutional 
guarantee (art. 18) of the right of defense.” 

The power to tax, the court holds emphatically, is not the power 
to destroy. Progressive taxes are not per se unconstitutional, neither 
is a surtax based on absentee ownership, but an inheritance tax of 
more than a third of the value of the property transmitted is con- 
fiscatory and unconstitutional; it would make the right of inheritance, 
guaranteed by the constitution, illusory.** 

In a dictum, the court rejects the theory of Duguit that property 
is a social function—‘‘a theory that would lead to the negation of 
subjective rights, among others the right of property.”** The Argen- 
tine court has been zealous in guarding the right to defense in court. 
This right extends to proceedings before administrative authorities 
exercising judicial or quasi-judicial functions.* 

The original jurisdiction of the Supreme Court under articles 100 
and 101 of the constitution can neither be enlarged nor abridged.*® 


Bolivia*®" 


We have already noted that Bolivia was the first of our countries 
to expressly provide for judicial-review in its constitution, and have 





30 Nacion Argentina v. di Rosa, S.C. Oct. 1, 1958; 242 Fallos 11, in effect over- 
ruling previous decisions. 

31 Re Gonzalez Victoria, S.C. Sept. 10, 1958; 241 Fallos 342; La Ley Apr. 20, 
1959, 6. The note in La Ley disagrees, holding that a civilian is never subject to military 
law. 

32 Stad v. Aleman, S.C, July 2, 1958; 241 Fallos 65. 

33 Re Synge, Sept. 21, 1956, 235 Fallos Corte Suprema 883; but a tax of 50% on 
royalties received by foreign film companies was sustained. Fox Film v. Nacidén, 23 
June, 1955, 232 Fallos 52. 

34 O’Neill v. Heguiabeher, 13 April, 1956; 234 Fallos 384. Duguit’s theory, and to 
a wider extent than he contemplated, has been incorporated in most of the recent Latin 
American constitutions. 

35 Barbero v. Ruiz, 16 Nov. 1955; 233 Fallos 74 (rent board). 

36 Re Garay Vivas, May 30, 1956; 234 Fallos 791. 

37 Paz, Luis: Constitucion Politica de la Republica de Bolivia. Sucre, 1912. Trigo, 
Ciro Felix: (1) Derecho Constitucional Boliviana. La Paz, 1952 (printed in Argentina) ; 
(2) Las Constituciones de Bolivia. Madrid, 1958 (bibliog. IX-XIII). Cleven: The 
Political Organization of Bolivia. Washington, 1940. 
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quoted the pertinent provisions of the constitutions of 1851 and 
1861. In the 1947 constitution, the provision appears as art. 145(2). 


If the constitutional issue arises in a lower court, the record, 
after the parties have submitted their evidence and briefs, is sent to 
the Supreme Court for decision. The plaintiff must allege and prove 
a direct personal, not a merely speculative, injury arising from the 
law or its application. The defendant may be either a private person 
or the public official applying the law or the resolution. The 1945 
constitution, as amended in 1947, provides that the ordinary courts 
may decide direct actions to declare the nullity of the acts of those 
who usurp functions or exercise jurisdiction or power not emanating 
from the law (arts. 27, 142). The principles, rights and guaranties 
recognized in this constitution, cannot be altered by the laws regulat- 
ing their exercise and do not need prior regulations for their execution 
(i.e. they are self-executing (art. 28)).** The authorities and courts 
shall apply the constitution in preference to statutes (art. 182). The 
Supreme Court (art. 145) also takes cognizance, in sole instance, of 
suits against resolutions of the Legislative Power or of one of its 
Chambers, when such resolutions affect one or more concrete rights, 
either civil or political, and regardless of who may be the interested 
person. 

In most constitutions, some inconsistent provisions are to be 
found. Perhaps none is more striking than a Bolivian instance. In 
addition to judicial review, the constitution adheres to the oft-re- 
peated formula authorizing the Congress to interpret the constitution. 
In its present form (art. 181 of the 1947 constitution) it reads: “The 
Chambers may resolve any doubt that may arise as to the meaning 
of one or more articles of the Constitution.” A two-thirds majority 
vote is required and such interpretative laws cannot be vetoed by the 
President. Congress has on occasion exercised this power. A law of 
September 6, 1898 interpreted article 47 of the then constitution as 
to immunities of Senators and Deputies. A law of December 1, 1931 
interpreted the articles of the constitution as to the qualifications of 
deputies.*® A law of December 20, 1948 declares “Article 31 of the 
Political Constitution of the State is interpreted in the sense that 
the non-retroactivity which it proclaims does not apply to the social 
laws.” This practically repeals the prohibition against retroactivity.*° 





88 In one case however, the Supreme Court refused to apply a constitutional pro- 
vision recognizing illegitimate children in the absence of a statute defining the procedure 
for filiation proceedings. 

39 Trigo (2), op. cit. supra note 37, note to article 65. 

40 Trigo (2), op. cit. supra note 37, note to article 31; Trigo (1), op. cit. supra note 
37 at 55. 
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The Supreme Court had one era of grandeur beginning in 1880, 
when its decisions were enriched by the principles and practices of 
the Supreme Court of the United States.*? Since that era it would 
appear that very few laws have been declared unconstitutional. 


Brazil and the Writ of Security‘ 


Brazil inherited the law of Portugal. Its first constitution (1824) 
after independence, known as the Imperial Constitution, setting up a 
limited monarchy, was largely modeled on the British system. Hence, 
judicial review was not contemplated. Despite this lack, Brazil was 
probably better governed under the Empire than it has been as a 
republic. 

The first constitution of the Republic (1891) vested in the 
Supreme Court the right to review decisions of the state courts by 
a procedure, in essence similar to our writ of error under the Judiciary 
Act of 1789. This remedy, as in the Argentine, became known as the 
“extraordinary remedy.” Article 60 vested in all federal courts the 
power to adjudge cases where a party either by action or defense 
raised a constitutional issue. State courts also passed upon constitu- 
tionality when that issue was involved with other questions. But, 
differing from the United States rule, if the plaintiff based his action 
directly and exclusively on a precept of the federal constitution, 
competence was vested solely in the federal courts.** 

The Brazilian Constitution of 1891 was derived chiefly from the 
Imperial Constitution. It took from the United States the principle 
of federalism with its concomitant judicial power. The example of 
the United States was a potent influence in other respects. Rui 
Barbosa, the chief author, was a profound student of our constitu- 
tional system, as have been several later jurists. More important was 
the fact that in working out the doctrine of judicial review, our 
Supreme Court decisions and constitutional authorities were generally 
followed. 

Law 221 of 1894, art. 13, s. 10, gave the courts the power to re- 
fuse to apply “manifestly unconstitutional” laws. The Supreme Court 
exercised the power on occasion. Following the practice of the courts, 
full review was incorporated in the 1926 amendments (art. 60, s. 1) 
and was made still more explicit in the 1934 constitution. 





41 Trigo (1), op. cit. supra note 37 at 661 et seq. 

42 Jacques, Curso de Direito Constitucional (Rio 1956); James, The Constitutional 
System of Brazil (1923); Marchant, “The Brazilian Writ of Security,” 19 Tul. L. Rev. 
213-228 (1944); Pacheco, Tratado das Constituicoes Brasileiras, 2 v. Rio-Sao Paulo 
1958; Pontes de Miranda: Wald. 

43 Lessa, Pedro: Direito Constitutcional Brasileiro. Do Poder Judiciario, 102, 132, 
Rio 1915 (the classical work). 
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It is not surprising that in the first thirty years of the Republic, 
there should have been only a few instances of this power, especially 
as it was an institution wholly foreign to the system of law and 
government which preceded the republic.** But a recent author states 
that no less than twenty federal laws and ten state laws have been 
declared unconstitutional “which proves the vigor and efficiency of 
judicial control” (words in English).*° He fails to weigh this against 
the number where constitutionality has been upheld. 

More effective in practice to protect constitutional liberties than 
the extraordinary remedy was the surprising development given in 
Brazil by the courts to the writ of habeas corpus to enforce all con- 
stitutional guarantees—“habeas corpus disembodied” we may well 
call it.“® The constitutional amendment of 1926 restricting habeas 
corpus to its original purpose to protect freedom of locomotion, 
wrecked the Brazilian habeas corpus as a means to protect all liberties. 
“The door that the courts had opened being now closed, it was neces- 
sary to open another’”;*’ the idea of a general writ of security 
(mandado de seguranca) was brought forward and incorporated in 
the 1934 constitution. 

In its present form (constitution of 1946, art. 141(24)), the 
constitutional provision reads: 

Writs of security shall be granted in order to protect clear 
and certain rights not protected by habeas corpus regardless of 
what authority may be responsible for the illegality or abuse of 
power. 


Illegality here includes unconstitutionality. 

The procedure was regulated by Law 191 of January 16, 1936, 
later included in the Code of Civil Procedure (arts. 319-331) amended 
by Law 1533 of December 31, 1951. 

Brazilian law is eclectic, derived from many sources. The writ 
of security was adopted as a successor to a summary special pro- 
cedure in administrative matters, and drawing on the Brazilian 
doctrine of habeas corpus, on the theory of possessory rights as 
developed in Brazil and on foreign sources especially the Mexican 
amparo, American law and the French theory of abuse of rights. 

At the beginning there was some confusion in the cases as to 
whether the proper remedy was habeas corpus or the writ of security. 





44 James, op. cit supra note 42 at 9, 10, 107. 

45 Jacques, op. cit. supra note 42 at 279. 

46 See Eder, “Habeas Corpus Disembodied; the Latin American Experience,” in 
XXth Century Comparative and Conflicts Law—Legal Essays in Honor of Hessel E. 
Yntema (in press). 

47 Pontes de Miranda, op. cit. supra note 42 at 235. 








582 OHIO STATE LAW JOURNAL [Vol. 21 


But this has now been clearly settled by the courts. Habeas corpus 
lies only against interference, actual or threatened, with freedom 
of locomotion. Habeas corpus was denied when the outlawed Com- 
munist Party brought the writ against the President of the Republic 
in an attempt to continue its existence as a political party. The 
Supreme Court said the plaintiff’s rights could be decided only under 
a writ of security*® (which apparently was no longer available). 

The writ of security is a new institution in jurisprudence, typi- 
cally and natively Brazilian, without a parallel elsewhere in the world. 
The principles of our writs of mandamus, prohibition, quo warranto 
and injunction are all embraced in the single Brazilian writ of 
security.*® 

It is available for the protection of any certain and incontestable 
right threatened or violated by an act of any authority manifestly 
unconstitutional or illegal. It does not lie for acts where an adminis- 
trative appeal may be used which has the effect of a temporary stay, 
nor against judicial orders or decisions where an appeal or other 
procedural remedy is available, nor against disciplinary acts unless 
exercised by an incompetent authority or without due process. 

The term “any authority” in the constitution was broadly inter- 
preted both by the courts and by the implementing laws. Under the 
dictatorial constitution of 1937, the writ did not lie against the 
President of the Republic or against members of the Cabinet. During 
the Vargas dictatorship, the use of the writ died out, to be revived 
without restrictions under the 1946 constitution. It lies against 
administrative and executive authorities of all ranks, high or low, 
and against legislative authorities. The writ (as in the case of the 
Mexican amparo) never lies against private individuals unless they 
are exercising public functions by delegation from the public power, 
e.g. public utility companies and trade unions which are deemed to 
be juristic persons of public, not private, law. 

The writ must be asked within a term of 120 days; the defendant 
must present a report and defence within 5 days; the Attorney 
General’s office is given 5 days within which to state its case and the 
judge must give judgment within 5 days thereafter. Theoretically 
the whole procedure takes only 15 days, but so great is the pressure 
on the courts this rarely happens. 

A stay, suspension or interlocutory injunction may be ordered. 
The interlocutory injunction is of course of the utmost importance. 

The documentary proof and other evidence must convince the 





48 Wald, op. cit. supra note 42 at 49-51; 2 Pacheco, op. cit. supra note 42 at 55 
et seq. 
49 Wald, op. cit. supra note 42 at 73, 79. 
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judge beyond a reasonable doubt that the petitioner has a clear and 
definite right. There must be no uncertainty as to the facts. What 
constitutes a certain and definite right has been the work of the courts 
and the decisions are sometimes conflicting. Much is left to the 
discretion of the trial judge; the Supreme Court lays down only 
general standards and guides. The petitioner’s clear right must be 
determinable prima facie without any examination as to the facts. 
The proceedings in this respect bear a resemblance to our motion for 
summary judgment. But the fact that questions of Jaw are com- 
plicated and controversial does not prevent the grant of what the 
courts call the “heroic” remedy. 

The writ has preference on the court calendar over every other 
action, except habeas corpus. The judge’s order is enforced by a 
contempt proceeding if disobeyed. A stay may be granted if an appeal 
is filed. The denial of the writ is without prejudice to any other 
remedy the petitioner may have. 

The writ does not lie to test the constitutionality of a statute 
per se, in the abstract. A concrete act on the part of a public authority 
violating or threatening directly a right of the petitioner is a necessary 
basis for the action. But a statute that is not truly legislative, but 
is in essence an administrative act may be attacked by the writ. The 
writ also lies when a statute is immediately self-enforcing or when, 
though in a general form, it is really directed against a single person. 
The tendency of the latest decisions seems to be, however, that a law 
or a tax may be declared unconstitutional, without concrete ap- 
plication, by means of the writ of security. 

The law is not yet well settled as to the extent to which the writ 
of security can be used against judicial acts. The prior controversy 
was in part settled by Law 1533 of 1951. The writ does not lie against 
a court order or decision where there is a remedy provided by the 
procedural laws or the decision is open to revision. The statute has 
been broadly construed to allow the writ when the ordinary procedural 
remedy does not include a stay of proceedings. 

The writ today (contrary to the rule in the United States) lies 
against the President of the Republic, but only in the Supreme Court. 
Against cabinet ministers, the Federal Court of Appeal is the com- 
petent court of first instance. 

It is in the field of taxation that the writ finds its greatest 
application in today’s practice, against unconstitutional or illegal 
taxes, e.g. interstate export taxes or violations of income tax exemp- 
tion granted to journalists and professors. In tax matters, the courts 
have followed the maxim in dubio contra fiscum—a maxim we might 
well adopt. However, the constitutional provision that the salaries 
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of judges may not be reduced was held not to exempt them from the 
incidence of the general income tax. Other tax cases also have given 
rise to conflicts of opinion and dissenting opinions are frequent. The 
courtesy with which the judges of the Supreme Court, with very rare 
exceptions, treat their colleagues might well set an example for our 
own judges. Progressive inflation in Brazil has caused increasing 
difficulties and the use of the writ of security enjoining collection of 
illegal or arbitrary impositions, instead of the older method of an 
action for restitution, has served to mitigate injustice. 

In urgent cases, the petition for the writ and notice to the 
defendant authority may be made by telegram or radiogram (Law 
1533, art. 4). Discovery may be ordered (art. 6, id.). 

Article 200 of the constitution (taken from article 179, 1934 
constitution) provides that only by the vote of an absolute majority 
of all its members may a court declare a statute or act of the Public 
Power unconstitutional. Prior to 1934, a majority of the judges 
hearing the case was sufficient. As the Supreme Court is composed 
of 11 judges, a doubt was raised whether “absolute majority” meant 
6 or 7 (5% = 6, plus one). The latter view was upheld by the court 
in 1948.°° 

The Brazilians are justly proud of their invention of the writ of 
security. The difficulty with it, as in the case of the a@mparo in 
Mexico, is that the courts are overburdened with applications and 
have not the time to pass on them promptly. 

Chile 

Chile differs laudably in many respects from most Latin Ameri- 
can countries. Racial homogeneity, geographical isolation, external 
security, the long duration of its chief constitution (1833 to 1925), 
an uninterrupted series of presidential elections, a high level of in- 
tellectual achievement and educational institutions of noteworthy 
character, an independent judiciary of marked ability, a genuine 
respect for law and other factors combined to give it a singular 
position. 

After an initial period of turmoil, the country achieved a stable 
government under the 1833 constitution, an autocratic, aristocratic 





50 Jacques, op. cit. supra note 42 at 273, 274. 

51 Sa Freire, “Judicial Power,” Inter-Am. Bar Ass. Proc. 10th Conference Buenos 
Aires (B.A. 1958) 205, 210. 

52 Amunategui Jordan: Carvajal Ravest, Horacio: La Corte Suprema. Santiago, 
1940; Guerra: Constitucion de Chile de 1925. Santiago, 1929; Huneeus: Obras. Vol. 3. 
Estudio sobre Derecho Constitucional Comparado. Santiago, 1891; Roldan, Alcibiades: 
Elementos de Derecho Constitucional de Chile. Santiago, 1913; Shaw: The Early 
Constitutions of Chile 1810-1833. New York, 1930. 
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instrument of, by and for the upper classes on the model of the former 
British system, with leaders conscious of their responsibility. Portales, 
the author of this constitution, wrote: 

Democracy is an absurdity in the (Latin) American coun- 
tries; a strong central government, of men of model virtue and 
patriotism (is what we need) to lead citizens towards order and 
virtue. Not until these have been realized will the time be ripe for 
a completely liberal government, free and full of ideals, in which 
all citizens share.5* 


The constitution of 1925 (which really did not come into effect 
until 1932) made radical changes. Among others, it introduced ju- 
dicial review. Previously, judicial review had been generally thought 
to be a violation of the doctrine of the separation of powers. Some 
present-day Chilean writers and even the courts are still under the 
influence of that concept. 

The Supreme Court in 1848 asserted that no court in Chile had 
power to declare laws unconstitutional. The supreme judgment of 
the legislator that the law he enacts is not opposed to the constitution 
dissipates all doubt in that regard and does not permit any delay in 
the execution of the provisions of the law.** Nevertheless, several 
clearly unconstitutional statutes were enacted.” 

In a circular addressed by the Supreme Court to the courts of 
appeal in 1867, it repeated this doctrine, but with a proviso that 
altered it completely: preference should be given to the constitution 
if a statute clearly and overtly conflicted with the constitution. Some 
courts seem to have exercised the power. But the prevalent opinion 
was that the courts had no power. Shortly before the adoption of the 
1925 constitution, the appellant in an expropriation case invoked the 
constitution. The court said: 

Since in our constitutional system, there is no judicial au- 
thority which has the power to declare the unconstitutionality of 


the laws, the Court below . . . proceeded correctly in basing its 
decision on the statute above cited.*? 


There was one exception to this negative attitude. A purported 
statute that did not meet the constitutional requirements for enact- 
ment, one that suffered from defects of form, not of substance, was 
treated as a nullity—it was not a law. Defects of “form” were within 





53 Guerra, op. cit. supra note 52 at 15. 

54 Quoted in full in Roldan, op. cit. supra note 52 at 486. 

55 Guerra, op. cit supra note 52 at 458. 

56 Carvajal Ravest, op. cit. supra note 52 at 91, without, however, giving any 
citation. 

57 Martinez v. Fisco, Dec. 23, 1924; 24 Revista de Derecho y Legislacion I-418 
(hereinafter cited as Rev. D.). 
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the jurisdiction of the courts, but not those of substance. The Su- 
preme Court refused to apply two paragraphs of article 95 of the 
Judiciary Law which had been added by error.** 

The constitutional provision authorizing judicial review, article 
86 of the 1925 constitution, reads: 

The Supreme Court in private cases under its cognizance or 

which may have been submitted to it on appeal interposed in a 

case pending before any other court, may declare inapplicable to 

the case any legal precept contrary to the Constitution. This appeal 

may be taken at any stage of the case without suspending the 

proceedings. 

No statute regulating the procedure was passed but the Supreme 
Court itself laid down the procedure in an Auto Acordado of May 22, 
1932. A copy of the petition claiming unconstitutionality is served 
on the defendants; whether they answer or not, the record is then 
passed to the Attorney General (Fiscal). When he files his opinion, 
the case is placed on the calendar for hearing and decision. The full 
court sits to hear constitutional questions, nine judges constituting a 
quorum. 

Judicial review is vested exclusively in the Supreme Court. It is 
deemed too delicate a matter to entrust to inferior courts. There 
must be a judicial controversy, an actual case in the courts, and the 
decision rendered applies only to the particular case.°° 

In the early years, very few appeals were successful. Carvajal 
Ravest states only one.® The court interpreted its powers under 
article 86 very strictly. Of recent years, there seems to be a tendency 
towards a more liberal construction, and declarations of unconsti- 
tutionality have been more frequent. 

The first important case involving judicial review seems to have 
been that of de Castro.*' The court refused to declare unconstitu- 
tional Law 4945 giving extraordinary powers of legislation to the 
President. The Court laid down a rule of strict construction of the 
new constitutional provision, which was consistently followed for 
many years. 

58 So stated in re Richards, Dec. 6, 1950; 47 Rev. D. I-537 (1950), where the 
court refused to use the remedy of unconstitutionality, which it holds, under the 1925 
constitution, goes only to the substance of the law, not to its external form—the latter 
merely presents a question of “illegality” for the ordinary courts. A purported law that 
does not meet the requirements for due passage is not a law. And see Carvajal Ravest, 
op. cit. supra note 52 and the Wilshaw case, infra. 

59 Carvajal Ravest, op. cit. supra note 52 at 152. The influence of French writers 
criticizing the United States system may have been at work, notably Lambert: Le 
Gouvernement des Juges (1921). 


60 At 156. 
61 Sept. 13, 132; 30 Rev. D. I-36 (1933). 
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“Legal precept” or statutory precept in article 86, it held, meant 
acts passed by Congress; not executive decrees. There have been 
many decisions to that effect. But there is substantial dissent among 
the authorities and some conflicting decisions as to whether the remedy 
of article 86 applies to decrees or not. 

In the case of Willshaw,® the court was faced with the problem 
of a typographical error in the official publication (promulgation) of 
a penal law, which aggravated the punishment to be imposed. The 
appellant contended that there having been no due publication, the 
law was not applicable. The court refused to set it aside.™ 

Unlike the rule in the Argentine, the question of unconsti- 
tutionality does not have to be raised in the lower court.” 

There is no provision in the Chilean constitution against retro- 
active legislation in civil matters. Retroactive laws as to taxation 
and labor relations (payments and bonuses to employees) have been 
repeatedly upheld by the court, except where there is a direct vio- 
lation of property; to enjoy constitutional protection, there must be 
a property right in a specific, corporeal thing. Article 9 of the Civil 
Code against retroactivity is a statutory, not a constitutional, rule. 
Retroactivity is permissible even though it may impair the obligation 
of contracts.** But a law as to pensions of public employees was held 
unconstitutional. 

Provisions of the Labor Code as to burden of proof do not 
infringe the constitutional guarantee of equality before the law.® 

The court has been zealous to protect property rights, when 
social welfare legislation is not involved. A law which authorized the 





62 1 Repertorio de Legislacion y Jurisprudencia Chilena (n.d.), under article 1. 

63 Dec. 7, 1935; 33 Rev. D. II-1-209 (1936). The decision and reasoning of the 
court are severely criticized by Claro Solar in id. I-77-99 (a comparative study)—the 
court failed to make use of its constitutional authority and disregarded the constitutional 
provision embodying the principle of nulla poena sine lege. 

64 The views of the Colombian Supreme Court are in accord. See Grant, “New 
Jersey’s ‘Popular Action’ in Rem to Control Legislative Procedure,” 4 Rutgers L. Rev. 
391-417 (1948-9). 

65 Salas Fernandez y Cia., 28 Sept. 1950; 47 Rev. D. I-431. 

66 Varela Varela: El Valor Constitucionel de la Ley No. 9581, 47 Rev. D. (1950) 
60, esp. 70 et seg. Law 9581 increasing the Social Security tax was upheld. Pérez, Dec. 
28, 1951, 48 Rev. D. I-620. “Compania General de Electricidad,” Jan. 6, 1951; 48 Rev. 
D. I-6, upheld a law granting bonuses to employees of private companies. The doc- 
trine of the social function of property was invoked. Four judges dissented. 

67 Romero Rojas, Jan. 7, 1952; 49 Rev. D. (1952) I-6. 

68 Zufiiga Latorre, Nov. 24, 1951; 48 Rev. D. III-65—one of the few cases in 
which the court cites commentators. It never cites its own decisions, but in fact often 
copies their language and foliows them. In theory, in Latin American countries gen- 
erally, there is no rule of stare decisis. The practice, however, I have found to be 
much like our own. 
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President to cancel leases of public lands without judicial process 
and to take possession was held unconstitutional.” 

Strict compliance with the constitutional provisions for just prior 
compensation in cases of expropriation (condemnation for a public 
use—the needs of the State are not sufficient as they are in some 
other countries) has been consistently enforced by the court. An 
expropriation law limiting the compensation to be paid to an amount 
not in excess of 10% over the assessed value on the tax roll, providing 
for payment in bonds and withdrawing valuation from the courts, is 
unconstitutional.”® An article of the Expropriation Law providing for 
premature possession by the pulic authorities was similarly held in- 
valid. The right of “property” protected by the constitution includes 
possession. Similarly a law providing for taking possession of lands 
prior to payment of compensation was held bad." Law No. 8736 of 
1947 depriving Indians of the right to seil their lands was held un- 
constitutional as retroactive and constituting an unlawful deprivation 
of property.”* A law permitting the Executive to declare leases in 
the Magallanes territory to have been terminated by lapse was held 
unconstitutional.’** A law reserving to the State certain mineral de- 
posits, without prejudice to vested rights conferred under prior law, 
was upheld. An exploration concession, it was held does not constitute 
a vested right, but is a mere expectancy of obtaining title in the future. 
“Property” means a real right in a corporeal thing to be enjoyed and 
disposed of absolutely as owner."* A mining tax law imposing a tax 
of 50% of the royalties or rental received was held constitutional.” 





69 Several cases, inter alia, Duncker, April 11, 1933; 30 Rev. D. I-290. Sociedad 
Agricola, Dec. 15, 1955; 52 Rev. D. I-399. The court repeated the principle laid down 
in earlier cases that “the remedy of unconstitutionality or inapplicability is of a purely 
doctrinal character, since it does not give to the court any attribute other than to 
determine by a simple comparison of the statute with the text of the constitution 
whether there is a conflict; that is to say, the remedy does not decide any of the other 
questions that are at issue in the suit and must be limited solely to decide if the law 
attacked is to be applied therein or not. It is sufficient, in instituting the remedy, that 
there be a possibility (certainty is not required) that an unconstitutional statute may 
be applied to the matter in controversy. The court will not pass on the facts or the 
evidence. Any other posture would lead to a review of the rights of action and de- 
fenses on the merits at issue; this would denaturalize the purpose and character of the 
proceeding which differs substantially from those of other appeals instituted in the 
procedural Codes.” 

70 Several cases, inter alia, Arzobispado de Santiago, July 22, 1952; 49 Rev. D. 1-259. 

71 De Voto Podesta, Nov. 28, 1955; 52 Rev. D. I-376; Reyes Rioseco, Jan. 9, 
1952; 49 Rev. D. I-18. 

72 Several cases, inter alia, Medina Belmar, May 24, 1955; 52 Rev. D. I-118. 

73 Curtze, Aug. 5, 1941; 39 Rev. D. II, I-184. 

74 Compafiia Salitrera, Jan. 14, 1943; 40 Rev. D. II, 1-459. There are Colombian 
decisions to the same effect. The injustice would seem self-evident. 

75 Société Hauts Fourneaux, 12 May, 1948; 46 Rev. D. 2.1.6 (1949). 
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A judicial controversy, that is an actual suit in a court of justice, 
is required. Consequently, the court will not intervene in electoral 
matters,’® nor in proceedings to remove a judge.” If a suit has been 
terminated and no appeal taken, article 86 cannot later be resorted 
to.8 

Colombia® 


Colombia is by far the most interesting country in Latin America 
for the study of judicial review. It introduced in practice two notable 
innovations which have been widely copied—judicial review by Execu- 
tive Reference prior to promulgation and the “popular’*®® or public 
action to declare the unconstitutionality of statutes. I shall not give 
it the space it deserves since the field has been ably covered by J. A. C. 
Grant in a series of noteworthy articles.** 

The earlier constitutions with one exception already noted did 
not provide any form of judicial review. Under the federal system 
(beginning in 1853, reaching an extreme with the 1863 constitution 
and expiring with a revolution in 1885), the Senate was vested with 
the power to declare void acts of the states in violation of the national 
constitution. Nullification by a majority of the states of unconsti- 
tutional acts of Congress was authorized. The Supreme Court had 
only a limited power of suspension until the Senate acted. The 
Senate’s numerous decisions were often marred by strong political 
bias, almost inevitable when such a matter is left to a political body. 





76 Urrejola, Jan. 4, 1933; 30 Rev. D. I-176. 

77 Rodriguez, June 8, 1933; 30 Rev. D. I-399. 

78 Lépez v. Cia. Nacional de Teléfonos, 26 Nov. 1931; 29 Rev. D. I-194 (1932). 
Colombian cases are in accord. 

79 Caro, Miguel Antonio: Estudios Constitucionales. Bogotd, 1951; Constain: 
Elementos de Derecho Constitucional, 2d ed. Bogota, 1951; Gibson: The Constitutions 
of Colombia 1948; Perez, Francisco de P.: Derecho Constitucional Colombiano. 3d. ed. 
2 v. Bogota 1952; Pombo, Manuel Antonio y Jose Joaquin Guerra: Constituciones de 
Colombia, 4 v. Bogota, 1951 (1st ed. 1892); Samper, Jose Maria: Derecho Publico 
Interno de Colombia. Historia Critica Del Derecho Constitucional Colombiano Desde 
1810 Hasta 1886. 2d ed. 2 v. Bogota, 1951; Tascon, Tulio Enrique: Historia del Derecho 
Constitucional Colombiano. Bogota, 1953 

80 In our phraseology, a popular action is one for a statutory penalty which is 
given to the person who sues for it. 1 C.J.S. “Actions” § 1 at 948 (1936). 

81 “‘Contract Clause’ Litigation in Colombia; a comparative study in Judicial 
Review,” 42 Am. Pol. Sci. Rev. 1080 (1948); “New Jersey’s ‘Popular Action’ in Rem 
to Control Legislative Procedure,” 4 Rutgers L. Rev. 391-417 (1948-9); “Judicial Re- 
view by Executive Reference Prior to Promulgation—the Colombian Experience,” 21 
So. Cal. L. Rev. 154-171 (1948); “Judicial Control in Colombia,” 23 So. Cal. L. Rev. 
484-504 (1950); “Judicial Control of Legislation,” 3 Am. J. Comp. L. 186-198 (1954) ; 
and other articles of his cited in these. See also Eder, Advisory Opinions and Declara- 
tory Judgments with Respect to Constitutional Questions. Sixth Conf. Inter-Am. Bar 
Ass’n, Detroit, 1949 (also in Spanish). 
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The 1886 constitution (art. 90) provides that if the President 
vetoes a bill on the ground that it is unconstitutional, and Congress 
insists on the measure, it shall be remitted to the Supreme Court for 
its opinion as to constitutionality. The Supreme Court must render 
its opinion within six days. If the Court upholds constitutionality, 
the President is obligated to sign and promulgate the law; if it 
decides adversely, the bill is tabled. 

The term of six days is obviously very short for a full discussion, 
but the court has held that the time does not begin to run until the 
Attorney General’s opinion has been filed. Even so the term is short, 
especially since the court has ruled that when it has once rendered 
an opinion that the bill is constitutional, no one can later raise the 
question that the law has violated his constitutional rights. 

Such a decision, then, is not an advisory opinion in the North 
American sense of the term but goes much further. Under our few 
state constitutions which provide for them,** advisory opinions are 
advisory in the strict sense, that is, they are not authoritative judg- 
ments. In performing this function, the judges act not as a court but 
as the constitutional advisers of the other branches of the govern- 
ment. The opinions rendered do not have the force of a judicial 
decision. Unlike Colombia, there can be no question that the matter 
can be thrashed out de novo in the courts by any person who claims 
that his constitutional rights have been invaded by a law as to which 
an advisory opinion has been given.** 

Advisory opinions, whether decisive or not, are surely not an 
answer to the problem. The procedure was often used in Colombia, 
but after the introduction of the popular action, it gradually fell 
into disuse. 

The 1886 constitution (still in force) did not originally provide 
for any other form of judicial review. To allay fears, the Bill of Rights 
was incorporated in the Civil Code, but this was rendered nugatory 
by the precept that a later law takes precedence over an earlier one 
and by Law 153 of 1887 (art. 6) which declared that “an express 
provision of a law subsequent to the constitution is to be deemed con- 
stitutional and is to be applied even though it appears to be contrary 
to the Constitution.” Result: a flood of unconstitutional statutes. 

In 1910, after nearly three decades of virtual dictatorship, a 
constitutional amendment of transcendental importance was enacted. 
Article 41 of amendment No. 3 of 1910 (now article 214) provides: 





82 Colorado, Florida, Maine, Massachusetts, New Hampshire, Rhode Island, South 


Dakota. 
83 17 C.J. § 150 at 445 et seg.; 21 C.J.S. “Courts” § 190 at 316 (1940); 1 Thayer, 


Cases on Constitutional Law, 156, 175-176 (1895); 2 Tunc Nos. 230, 244, pp. 237, 


263, 264. 
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To the Supreme Court of Justice is entrusted the guardian- 
ship of the integrity of the Constitution. Consequently, in ad- 
dition to the powers conferred upon it herein and by the laws, 
it shall have the following: 

To decide definitively as to the enforceability (exequibilidad) 
of Legislative Acts which have been vetoed by the Government or 
as to the laws and decrees challenged before it by any citizen as 
unconstitutional, after hearing the Attorney General of the Nation. 
Constitutional questions may be raised in the course of ordinary 

litigation (art. 215) in all courts but this method is rarely used in 
view of the public action. 

Grant traces the popular action to the experience in Colombia 
itself in connection with local government. The popular action has 
deep roots in Spanish and Spanish American law, dating from Roman 
law, reproduced in the Siete Partidas. Instances of it are to be found 
in many texts.** 

In Colombia, several hundred petitions to declare unconsti- 
tutionality by the popular action, have been filed and about a fourth 
of them have been successful. Statutes have been invalidated because 
they disturbed rights vested under contracts or under prior laws, 
interfered with freedom of contract or with freedom of speech, took 
private property for public use without adequate compensation, ap- 
propriated money for other than a proper governmental purpose, or 
granted special privileges in defiance of the principle of equality be- 
fore the law.*° 

A few recent cases may be noted. A statute vesting the Ministry 
of Justice with judicial functions in labor disputes was held invalid,*® 
and also one prohibiting teaching of dentistry, pharmacy and allied 





84 Cadiz Constitution of 1812, art. 373, followed in many of the early Spanish 
American constitutions. In the early constitution of Buenos Aires and in Peru nearly 
all the constitutions, beginning with that of 1823 (art. 109) provided for a popular 
action against judges guilty of misfeasance (criticized by Colmeiro, Derecho Constitu- 
cional de las Republicas Hispano-Americanas, 366-370 (Madrid, 1858)). Venezuelan 
Constitution of 1858 (art. 118(8)), initiating judicial review. Article 20 of the Costa 
Rican Constitution of 1871. Judiciary Law of Ecuador (1922, art. 5), popular action 
to challenge the qualifications of judges. 

85 Full citations in Grant, “Judicial Control in Colombia,” supra note 81. Pérez 
regrets that the Supreme Court has not used to its full extent the powers conferred 
on it, having introduced unwarranted distinctions and exceptions, op. cit. supra note 79, 
vol. 2, 290-295. The court rejects the doctrine of implied or inherent power in the court 
and bases its view on strict interpretation of its authority. Judgments of Feb. 15, 1915; 
23 G.J. 253; May 26, 1931, G.J. 413. Power to pass on the constitutionality of decrees 
of the Government formerly vested in the Supreme Court was withdrawn, in part, from 
its jurisdiction and assigned to the Council of State, the highest administrative court, by 
Amendment No. 1 of 1945. For the Council of State, see Gibson, “The Colombian Coun- 
cil of State,” 5 J. Politics 291 (1943). 

86 Montoya Mejia, Sept. 10, 1958; 89 G.J. 3. 
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professions except in universities and institutions recognized by the 
State, as an infringement on the freedom (subject to inspection) of 
teaching.*’? A decision that has aroused lively interest holds that 
confiscation of enemy alien property is unconstitutional.™ 

The popular action is believed by Colombian writers to be 
superior to the American system in that it does not depend upon the 
chance occurrence of adventitious litigation. In practical effect, it is 
not unlike our declaratory action. The system has the advantage of 
avoiding long delays in settling a controverted constitutional point. 
It also permits challenge of statutes dealing with purely administrative 
matters not likely to become the subject of private litigation and thus 
integrates the duty of the Supreme Court to act as guardian of the 
whole constitution and not merely of the Bill of Rights.*® These 
advantages, as a practical matter, probably outweigh the defects of 
the system, some of which could be remedied by procedural changes. 
The chief defect however, lies in the nature of the proceeding itself. 
The court passes upon what is really a moot or academic question, 
rather than an actual controversy. No ox is gored. This is in striking 
contrast to the declaratory action procedure in the United States and 
the British Commonwealth, which the courts will not entertain unless 
there is a real controversy. 

Analogous provisions as to judicial review before promulgation, 
arising from a veto on the ground of unconstitutionality, are to be 
found in the Ecuadorean Constitution of 1869 (art. 43) and later 
ones. The Colombian formula was copied by several countries, with 
minor modifications. Panama’s first constitution (1904) adopted it. 
In its present form (constitution of 1946, arts. 131, 167) the power 
includes not only bills, but also constitutional amendments objected 
to by the President.®* 

In Venezuela under the 1945 (arts. 89, 90, 91) and 1953 (art. 
90) constitutions, the bill is submitted to the Federal Court for de- 
finitive decision. The provision is contained in the 1939 and 1950 
(art. 52) Constitutions of El Salvador, Honduras 1936 (art. 108); 
Nicaragua 1939 (art. 257(17)), 1950 (art. 229(17)). The Consti- 
tution of Costa Rica (1949, art. 128) contains a similar provision; 
a two-thirds vote of all the members of the court is required to de- 
clare the bill unconstitutional.” 





87 Isaza Moreno, Sept. 12, 1958; 89 G.J. 8. 

88 Eder, 54 Am. J. of Int’l. L. 159 (1960). 

89 This is stressed by Tena in connection with the Mexican amparo, defective in 
this regard. 

90 1 Goytia, Bases y Doctrinas de Derecho Publico, 33, 34 (1948). In Colombia 
the veto on constitutional grounds does not extend to amendments to the constitution. 


2 Perez, 76-79. 
91 In the Cuban Constitution of 1940 (arts. 22, 23) there is a special case. Socialist 
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True advisory opinions are authorized to be given by the Supreme 
Court in the cases determined by the constitution and laws (Nica- 
ragua, 1893, art. 92; 1939, arts. 200, 256(20); 1950 art. 179); and 
Costa Rica (1949, art. 167) requires the legislature to seek the opinion 
of the Supreme Court as to all bills concerning the organization or 
functioning of the Judicial Power. To reject the opinion of the court, 
a two-thirds vote of the full membership of the Legislature is required. 
In Honduras (1906, art. 79) advisory opinions in regard to bills 
affecting the administration of justice were authorized and in the 
present constitution (1957, art. 246) on constitutionality in case 
of veto. 

The popular action was adopted in Ecuador in 1929 (never 
effective), Haiti in the same year, by Cuba in 1934, by Panama in 
1941, and by El Salvador in 1950. It had been incorporated in the 
1858 Constitution of Venezuela as to state legislation. 

In Brazil: 

Any citizen shall be a legitimate party to plead the annul- 
ment or declaration of nullity of acts injurious to the patrimony 


of the Union, of the States, of the Municipalities or autarchic 
entities and of corporations of mixed economy.®? (art. 141(38)). 


Paulino Jacques calls this a “right of popular action.’®* It seems 
substantially similar to our taxpayer’s action. Taxpayers in most of 
our states, are held to have a sufficient interest to maintain a suit 
to enjoin action by state or municipal officers under an invalid law 
which will affect the property of the state or political subdivision, or 
the amount of taxes to be paid.™ 

As to Peru’s “popular action,” see infra. 


Costa Rica® 


Costa Rica stands apart from other Central American countries, 
with a largely white population, a high literacy rate, a relatively 





tendencies in the constitutional convention succeeded in restricting the former principle 
of the invalidity of retroactive laws affecting vested rights. Retroactive laws are per- 
mitted provided that they are passed by a two-thirds vote of the total membership of 
both chambers and are approved by the Tribunal of Constitutional Guarantees (the 
Supreme Court) if the “Social utility or national necessity” motivating the bill in 
question is challenged. 

92 J.e., in which the State is a participant. 

93 Curso de Direito Constitucional, 25. Rio (1956). 

94 43 C.J.S. “Injunctions” § 119 at 654, n.63 (1945); Id., § 108, p. 619; 64 C.J.S. 
§8§ 2156-2172, pp. 982-1012. 

95 Zeledon, Marco Tulio: (1) Digesto Constitucional de Costa Rica. San José, 1946 
(a compilation of the constitutions with historical introduction). (2) El Recurso de 
Inconstitucionalidad. San José, 1948 (reprint from 3 Revista del Colegio de Abogados 
No. 25, Jan. 1948). 
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peaceful history and a record of democracy, not dictatorship. The 
rule of law has been predominant. 

The 1871 constitution repeating substantially earlier formulas, 
declared “the provisions of the Legislative or Executive Power which 
are contrary to the Constitution are null and of no effect, whatsoever 
be the form in which they are issued.” An amendment introduced 
the vital addition: “The courts of justice shall not obey or apply 
them in any case.” This power was exercised occasionally.” 

The lower courts no longer have the power to declare unconsti- 
tutionality. The 1949 amendments to the constitution vest such power 
exclusively in the Supreme Court and require a two-thirds vote of 
the whole court for such action.®” 


Cuba 


Cuba’s independence was due to the United States, a fact that 
present-day vociferators choose to forget. The United States Military 
Government introduced many changes in the law; some of its enact- 
ments are still in force. Many of the revolutionary leaders had lived 
in the United States. In the constitution of 1901, naturally based 
in large part on that of the United States, judicial review by the 
Supreme Tribunal was adopted as a matter of course (art. 83), on 
our pattern that the issue of constitutionality could be raised only in a 
litigated case by an injured party. 

The implementation of the provision for judicial review was left 
to the legislature, which enacted a law on May 31, 1903. Every 
controversy between parties as to the constitutionality of a law, decree 
or regulation was to be determined exclusively by the Supreme Tri- 
bunal of Justice. If a constitutional issue were raised before any civil, 
criminal or administrative judge or court, no decision on the particular 





96 Judiciary Law (1887) art. 8. Haines, 611-618 quotes from a few cases. Twenty 
cases between 1938 and 1948 are narrated in Zeledon (2) op. cit. supra note 95 at 26- 
35, 39. In only three (against executive decrees) was unconstitutionality declared, al- 
though in several, a majdbrity (but not the requisite two-thirds) considered the laws 
or decrees in question to be unconstitutional. This creates an unfortunate situation, 
The requirement of a special majority seems to be unwise. Several state constitutions 
have special requirements for a declaration of unconstitutionality—Colorado, Ohio, 
South Carolina, Virginia. 

97 The exclusive jurisdiction of the Supreme Court had already been declared by 
statute as also the requirement of a 2/3 vote (Judiciary Law, art. 8; Code of Civil 
Procedure, arts. 962-969). Zeledon, op. cit. supra note 95, considers this legislation to 
have been unconstitutional, 36 et seg. Only an injured party can raise the question. 
Marshall Jimenez v. El Estado, June 7, 1947, Sentencias de la Corte de Casacién 1947, 
415 (voiding a presidential decree cancelling Costa Rican citizenship and confiscating 
property of Nazis). And see Steinvorth v. El Estado, Aug. 30, 1948, Sentencias 1948, 
569. 
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point was to be made, but the judgment was to state that fact and the 
parties could thereupon file an appeal of cassation. The Supreme 
Tribunal on deciding the appeal would determine the constitutional 
question. Any person against whom a law deemed by him to be 
unconstitutional, was applied outside of judicial proceedings, had the 
right (but only within five days) to serve written notice on the 
authority so applying it of his intention to resort to the Supreme 
Tribunal. The five day limitation often proved a stumbling block. 

At times, when freedom reigned, the court exercised the right 
freely. In a short period (1930-1932), the Supreme Tribunal declared 
35 unconstitutionalities, among others, a decree prohibiting public 
meetings; a restrictive article of the Habeas Corpus Act of the United 
States Military Government; restrictions on freedom of the press; and 
a part of the military law that subjected civilians to military juris- 
diction. In nearly 40 years, to June, 1942, 86 laws and decrees had 
been declared unconstitutional.” 


The 1934 constitution copied the Colombian popular action, but 
required the petition to be made by 25 citizens. The public action 
was carried forward in the 1940 constitution, but in an extremely 
complicated system. When the Supreme Tribunal sits as the Tribunal 
of Constitutional Guarantees, the presence of at least 14 judges is 
required. The present Organic Law is No. 7 of May 31, 1949. Within 
the jurisdiction of the Tribunal as a constitutional court of guarantees 
are, inter alia, the popular or public action of unconstitutionality; 
issues in private actions by an aggrieved party; consultations by in- 
ferior courts; the recourse for abuse of power by officials; and habeas 
corpus. (Const. 1940, arts. 172, 174, 182, 183, 194, 195). 

The provisions of the constitution and of the statute as to the 
direct public action before the Supreme Tribunal, brought by a sole 
citizen, a potentially aggrieved party, leave considerable room for 
doubt as to the exact situation; conflicting decisions and dissenting 
opinions have been frequent. The five day limitation is still in force. 
In the case of the public action by 25 citizens, there is no such 
limitation.*® 

A constitutional issue can be raised in ordinary litigation in a 
court, either by appeal (cassation), as under the 1901 constitution, 
or by the remedy of unconstitutionality. The lower court does not 
pass on the issue, but remits it to the Supreme Tribunal in con- 
sultation, at the instance of a party, or on the judge’s own motion. 





98 Garceran, 148-151; Infiesta, 255; De Montagu, 19 Repertorio Judicial, Jan. 1943, 
3-10. 
99 Infiesta 106-110; Garceran, 244-345. 
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Or the issue may be brought directly before the Supreme Tribunal by 
a popular action brought by an aggrieved party. 

Castro’s constitution is a typical instance of a Spanish American 
tendency to give a color of legality to acts of dictatorship. The Fun- 
damental Law of the Republic was promulgated on February 7, 1959 
by the President and Council of Ministers. It incorporates many of 
the provisions of the 1940 constitution, including with slight variations 
(arts. 172, 173), those as to judicial review in that constitution (arts. 
194, 195). The transitory provisions suspend guarantees, including 
habeas corpus, as to Batista’s partisans, suspend the right to claim 
unconstitutionality and the judges’ irremovability. The final article 
of The Agrarian Reform Law of May 17, 1959 declares “this law to 
be an integral part of the Fundamental Law of the Republic; con- 
sequently this law is given constitutional force and hierarchy.” 

The reaction against dictators can be violent and bloody. A nice 
regard for constitutional proprieties or for the “rule of law” is not a 
characteristic of bloodthirsty revolutionists. 


Dominican Republic et. al. 


I omit reference to the Dominican Republic, Haiti, Honduras, 
Nicaragua and Paraguay, since judicial review has not taken root, 
although provided for in the constitutions. The 1947 constitution of 
the Dominican Republic, true to the dictatorial, totalitarian system 
prevalent in the land, abolished judicial review.’” 


Ecuador 


The early constitutions of Ecuador were silent as to the consti- 
tutionality of statutes. The 1845 constitution and that of 1851 (art. 





100 Dominican Republic: Miranda 203, 204. It is reported that the present dictator 
assures the independence of the judiciary by receiving the undated resignations of the 
judges at the time of their appointment. Honduras 1894, arts. 125, 128; 1936, arts. 141, 
145; 1957, arts. 232, 236-239; Stokes, Honduras an Area Study in Government, 106 
et. seq.; 137-147 (bibliog. 333-340); Coello, Augusto C., El Digesto Constitucional de 
Honduras (1824-1921). Tegucigalpa, 1923. Nicaragua 1893, arts. 106, 117; 1939, arts. 
261, 345, 346 (unchanged in 1950 constitution); Hernandez Somoza, J.: Curso de 
Derecho Constitucional Nicaraguense. Managua, 1899; Alvarez, Emilio, Ensayo Historico 
Sobre el Derecho Constitucional Nicaraguense. Managua, 1936. Paraguay 1940, arts. 87, 
91; Jaffin, “New World Constitutional Harmony,” 42 Col. L. Rev. 523, 570 (1942). It 
has been the view of Santo Domingo authorities that an unconstitutional statute was to 
be held void by the courts whether or not there be an express right of review granted 
in the constitution. MEJIA Ricart, Gustavo Adolfo: Historia del Derecho Dominicano, 
236 (Santiago, Rep. Dom. 1943). Haiti: Justin: De l’Organisation Judiciaire en Haiti, 
Havre 1910; Dodd, 303. 

101 Borja y Borja, Ramiro: Derecho Constitucional Ecuatoriano. 2 v. and appendix. 
Madrid, 1950. Noboa, Aurelio: Recopilacion de Leyes del Ecuador, t. 1. Constituciones. 
Quito, 1898. 
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35) declare that no law in conflict with the constitution shall have 
effect. Intermediate constitutions were silent. The 1897 charter 
(art. 132) and later ones provide that the constitution is the supreme 
law of the land (1906, art. 6; 1929, art. 61; 1945, art. 163; and 1946, 
art. 189). This provision is meaningless from the standpoint of 
judicial control, in view of the exclusive power of Congress to decide 
as to constitutionality (supra).’°? Under the present constitution 
(1946), the Supreme Court is vested with the power to examine and 
decide provisionally whether a statute complies with “formal” re- 
quisites (i.e. as to enactment), but the ultimate decision lies with 
Congress. Similarly, the Council of State can pass provisionally on 
Presidential decrees, the definitive decision against resting with 


Congress.?°* 
El Salvador 


The 1886 constitution (art. 110) gave the courts jurisdiction, 
within their power of administering justice, to declare the inap- 
plicability of any law or provision of other branches, contrary to 
constitutional precepts, in cases in which they may have to pronounce 
judgment. This is repeated in the 1950 constitution (art. 95). 

Very few cases on constitutionality are reported. A decision of 
1904 as to leases was held constitutional. The right of the General 
Assembly to grant amnesty, even for common crimes, was upheld. 
The court will not pass judgment on the legal bases the Executive 
has to decree expropriation, but a decree of expropriation of property 
for a private, not a public, road was held unconstitutional.’ 

The 1950 constitution (art. 96) introduced the Colombian 
popular action, viz: 

The Supreme Court of Justice shall be the sole tribunal 
competent to declare the unconstitutionality of laws, decrees and 


regulations, both as to form and content, in a general and obligatory 
manner and may do so upon the petition of any citizen. 


The inclusion of “form” was presumably in order to expressly 
reject the doctrine laid down by the Colombian Supreme Court that 
it will not declare a statute unconstitutional for defects of external 





102 Prior to 1898, there had been eleven laws “interpreting” the constitution. 

103 1 Borja, op. cit. supra note 101 at 646-652. He severely criticizes the Ecuadorean 
system, 656-658. 

104 Aguirre Cardona, La Historia Constitucional de el Salvader. Talca (Chile) 
1954 (thesis). Colindres, Jurisprudencia Salvadorena 2 v. Santiago de Maria, 1915. 
Gallardo, Miguel Angel, Cuatro Constituciones Federales de Centro America y Las 
Constituciones Politicas de el Salvador. San Salvador, 1945. Goches Castro, Angel, 
Indice de la Jurisprudencia Salvadorena 1901-1902. Santa Ana 1935. Menendez, Isidro 
(comp.), Recopilacion de Las Leyes del Salvador. 2 ed. San Salvador 1956. 

105 Colindres, Jd., vol. 1, 31, 63, 121; vol. 2, 397. 
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form, i.e., for failure to comply with the requirements as to enactment, 
etc.1°° 


Guatemala’ 


The 1921 amendments to the constitution amended article 93 
to read: 


Within the power of administering justice, it corresponds 
to the Judicial Power to declare the inapplication of any law or 
provision of the other Powers, when contrary to the precepts con- 
tained in the Constitution; but it can make use of this faculty only 
in the judgments it pronounces.'* 


The 1927 amendments to the then constitution provided a 
remedy by amparo (see infra) and amended article 85 to read: 


It corresponds to the Supreme Court of Justice to declare on 
pronouncing judgment, that a law, whatsoever be its form is not 
applicable because contrary to the Constitution. It also corresponds 
to the tribunals of second instance and to judges of record (jueces 
letrados) who have cognizance in first instance, to declare the 
inapplication of any law or provision of other Powers when con- 
trary to the precepts contained in the Constitution of the Republic. 
The said inapplication can only be declared by the courts referred 
to, in concrete cases, and in the resolutions they pronounce. 


The 1945 constitution retained these provisions. It also de- 
clared (art. 50): 
Statutory, governmental or other provisions which regulate 


the exercise of the rights which this Constitution guarantees are 
null ipso jure, if they diminish, restrict or tergiversate them.'” 


This was repeated in article 73 of the 1956 constitution which also 
provides (art. 187): 
In every action and appeal, the interested parties may peti- 


tion for a declaration of the unconstitutionality of the law therein 
involved. 


This constitution was promulgated under Castillo Armas two 
years after the military defeat of the Arbenz communist regime. It 
outlawed the Communist Party and any other totalitarian system 





106 The “enrolled bill” doctrine praised by Grant, “New Jersey’s Popular Action,” 
4 Rutgers L. Rev. 391 (1948-9); Criticized by 1 Perez, cp. cit. supra note 79 at 290. 

107 Echeverria S., Buenaventura, Derecho Constitucional Guatamalteco Guatemala 
1944. Silvert, K. H., A Study in Government. Guatemala (1954) 45, 47 (bibliog. 95, 
96). Rocz Bennett, Jose, Digesto Constitucional de Guatemala, 1949 (reprinted from 
7 Revista de la Facultad de Ciencias Juridicas y Sociales Nos. 2, 3 and 4. 

108 The Judiciary Law of 1889 had provided that the court cannot under any 
pretext suspend compliance with statutes and regulations. 

109 An “ambiguous and perilous” provision. Miranda, op. cit. supra note 100 at 
131. 
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(art. 23). Among the transitory articles it provided (No. 7) that 
expropriations and adjudications made by the Provisional Govern- 
ment Junta could not be challenged as unconstitutional. It provided 
(art. 75) for a public action for the prosecution of violations of the 
principles of the Bill of Rights; such action may be brought by a 
simple denunciation without bond and without formality of any kind 
(repeated from art. 50, 1945 constitution). 

To judge by the reports of the last few years, amparo has proven 
an ineffectual arm to protect individual rights or to maintain the 
legislature and executive within constitutional limits. Grant narrates 
a case in which confiscation of the property of the ex-dictator Ubico 
was held unconstitutional.’ Arbenz and his followers did not fare 
so well. Neither did Nottebohm, of international fame.'" 


Mexico and the Amparo’ 

The constitutionality of legislation is tested in Mexico by the 
suit of amparo, as typically and natively Mexican as pulque and the 
tortilla. Its inspiration was probably derived from the writ of habeas 
corpus, although some extreme nationalists or hispanicists have 
essayed other origins. The Mexican founding fathers asked them- 
selves: Why should not the blessings of habeas corpus be extended to 
all of the constitutional freedoms? Accordingly, first in the consti- 
tution of 1847 and more fully in the immortal constitution of 1857, 
provision was made for the amparo. A long civil war and the French 
invasion prevented use. Then followed the decades of the dictatorship 
of Porfirio Diaz. Nevertheless, there sprang up under him the golden 
age of Mexican jurisprudence and with Vallarta (Mexico’s John 
Marshall) as President of the Supreme Court amparo was moulded 
and took on substantial proportions.’’* Emilio Rabasa’s writings con- 
tributed to the development of the amparo in the constitution of 1917. 
Both men admired the United States constitutional system and Val- 
larta’s decisions were modeled on American theories.’ 





110 “Due process of ex-dictators; a study of judicial control of legislation in 
Guatemala,” 41 Am. Pol. Sci. Rev. 463-469 (1947). But see Samayoa Bonifaz v. Ubico, 
S.C. May 19, 1950, 70 Gaceta de los Tribunales 60, in which by virtue of later decrees 
expressly retroactive, the defense of unconstitutionality was rejected. 

111 Nottebohm, S.C. Oct. 17, 1951; 71 Gaceta 146; Peralta v. President of the 
Republic, 80 Gaceta (1958) 98. 

112 Tena Ramirez: Leon Orantes: Burgoa: Clagett, “The Mexican Suit of Amparo,” 
33 Geo. L. J. 418-437 (1945). Fix Zamudio, “El Amparo contra leyes,” 13 Boletin del 
Instituto de Derecho Comparado de Mexico, No. 37, En-Abr. 1960, 11-40. 

113 Vallarta, Ignacio: El Juicio de Amparo y el Writ of Habeas Corpus 1881; 2 ed. 
1896 (a classical work): Cuestiones Constitucionales 4 v. 1878-1883. 

114 Tena 4th ed., op. cit. supra note 112 at 80-84, thinks that at least today, even 
though the texts may be analogous, American cases and doctrine are of little service 
to interpret the Mexican constitution. Other judges and lawyers disagree. 
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The original purpose of amparo was to provide a remedy in 
court to an injured individual against an attack by an act of a public 
authority against his lawful rights or interests guaranteed by the con- 
stitution. By what some deemed to be a deviation from the original 
purpose, but finding a basis in articles 14 and 16 of the 1857 consti- 
tution (substantially the same in the 1917 charter), the Supreme 
Court and authoritative commentators upheld the view that amparo 
should afford protection against illegal acts,° and that any failure 
by a court or by an administrative authority to “exactly,” i.e., cor- 
rectly apply a code or other statute was a violation of a constitutional 
right. Hence amparo, though technically a separate action, has in 
effect become the ordinary and usual means of appeal. With this 
aspect of amparo, we are not here concerned, although it is of far 
greater interest and importance to the ordinary man and lawyer than 
the power to declare the unconstitutionality of statutes. 

The chief characteristics of amparo may be summed up thusly: 
(1.) It is directed solely against an act of a public authority (legislative, 
administrative, executive or judicial)—there is no possibility of a 
constitutional issue being raised in private litigation; (2.) Proof is 
required of a direct and personal injury (it need not be financial) ; 
(3.) The decision applies only to the particular case, a general decla- 
ration in respect of the law or act being prohibited. The suspension, 
very like our interlocutory injunction, authorized by the constitution 
and the procedural law, is of major importance. It may be decreed 
ex officio by the judge in case irreparable damage is threatened, or 
upon petition of the plaintiff, furnishing a bond. A counter bond may 
be given. If the plaintiff is successful, a final suspension is decreed. 
There is no equivalent of mandamus. Suspension cannot be had when 
the act against which the claim is made is a negative act—a refusal 
or omission by the responsible authority to do something. 

When dealing with acts which affect personal liberty there is a 
strong resemblance to several aspects of habeas corpus. 

Amparo is available only in the federal courts and only the 
federal courts have jurisdiction to declare the unconstitutionality of 
statutes. It is held that state judges, like administrative officials, have 
to apply the statute notwithstanding that article 133 of the consti- 
tution imposes on them the obligation to prefer the constitution over 
their own state laws. 

The complaint must set forth, inter alia, the act against which 
the action is brought, the precepts of the constitution deemed violated 
and the manner in which the violation occurs. The action calls for 
a return or report by the defendant authority, and then a hearing 





115 Tllegality (ilegalidad) generally means contrary to a statutory precept. 
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(analogous to a trial, in which evidence is offered) is had. The 
statute calls for the hearing within 30 days, but in practice it is de- 
layed for many months or a year. 

Under the earlier decisions, amparo did not lie against a statute 
but only against its application. Later it was held that a self-executing 
statute could be directly attacked—one that makes illegal what was 
previously legal or one that changes legal status. Decisions of the 
Supreme Court have not been consistent as to what constitutes self- 
executing legislation. The controversy has lost much of its importance 
since the 1950 amendments. Amparo can now be brought against an 
unconstitutional law either within 30 days of its promulgation or 
within 15 days of its first application. In case of direct attack on a 
statute, the defendant is the Congress. 

The first Organic Law of Amparo was in 1861. The present law, 
with amendments, is that of 1936. The 1917 constitution includes as 
a safeguard many procedural requirements that might have been left 
to the statute. The procedural statutes have become progressively 
more complicated; more and more instances have been added as to 
when amparo does not lie. It ill befits a New York practitioner to 
complain of the intricacies of procedure elsewhere, but it does seem 
to me that unnecessary complications, in contrast to the original 
simple procedure, have grown up. 

A great many state and federal laws have been declared unconsti- 
tutional in whole or in part. 

Amparo does not lie against violations of a contract by a govern- 
ment organ, save in exceptional cases (they are not “acts of au- 
thority,” a requisite for the action), against violation of political, 
e.g. electoral, rights (these are not “individual guarantees”), against 
extradition, nor against expulsion by the President of “pernicious 
foreigners.” 

Mexican writers are justly proud of the amparo, but a few of 
them tend to exaggerate its virtues, vaunting its superiority over other 
systems. Their enthusiastic eulogiums are set off by the defects they 
themselves point out. The majority of writers are more judicious. 

Oil company lawyers may be pardoned for being skeptical. It 
was held that suspension or amparo did not lie against the decrees 
of expropriation, because the general interest was involved, or against 
the oil legislation since oil is one of the principal sources of public 
wealth and the damage to society and the State, if the legislation were 
suspended, would be patent.""® In general, amparo does not lie against 
expropriations for “social benefit.” Expropriation of the oil companies 
was unanimously acclaimed by public opinion and is still considered 





116 Leon Orantes, op. cit. supra note 112 at 376-381. 
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a landmark to be celebrated annually. We may well bear in mind Mr. 
Dooley’s saying that our Supreme Court follows the election returns. 

One defect is that the courts are overburdened with amparo 
cases. At the end of November, 1950, there were 37,891 amparo 
cases pending before the Supreme Court. To relieve the pressure five 
circuit courts were organized. The pressure has been relieved, but 
Burgoa and others think the new system has on the whole done as 
much harm as good. 

As of November 30, 1959, there was still a backlog of 9,264 
amparo cases in the Supreme Court. The great defect of amparo 
(resulting in this burden) seems to be what was hailed as its virtue, 
namely, that the decision is binding only in the concrete case. Except 
as to that particular case, the executive authorities are not bound by 
the doctrines laid down by the Supreme Court.'” 

Amparo has been adopted by all the Central American countries. 
Nowhere does it seem to have been as effective as in Mexico. 

Amparo was introduced in the constitutions (and continued in 
later ones) in Guatemala in 1879, El Salvador in 1886," Honduras 
in 1894," The Central American Federation in 1898, and 1921, in 
Nicaragua in 1911,° Panama, in a limited form, in 1941,’ and 
Costa Rica in 1949,1*? 

In general, the Mexican system is followed, but judicial decisions 
are excluded. In El Salvador, differing from the Mexican rule, it 
lies against individuals also. In that country most of the amparo 
proceedings have been to protect property rights and against arbitrary 
acts of the mayors (alcaldes). A few have been tax cases. 

In Guatemala, the Supreme Court has original jurisdiction. 
Under the new constitution of 1956, it held that until a new im- 
plementing statute was enacted, it would not pass in amparo proceed- 





117 Informe rendido a la Corte Suprema de Justicia por su Presidente afio de 1959; 
Segunda Sala p. 6. 

118 Arts, 37, 102; 1939, art. 57; 1950, arts. 89(1), 222. Decree No. 7 of Oct. 4, 
1950, a brief statute of 26 articles in contrast with the lengthy Mexican statute, amended 
the 1886 law. The Judiciary Law (Decree 1136 of Sept. 3, 1952) includes among the 
attributes of the Supreme Court final decision of amparo suits. 

119 Art. 29; 1906, art. 28; and the Constitutional Law of Amparo of the same 
year; constitution of 1924, arts. 29, 135; 1936, art. 33; 1957, arts. 67, 232(7). A “consti- 
tutional law” in Latin America is one that implements a provision of the constitution 
and that requires special procedure or a special majority for amendment, in contrast 
to ordinary laws. 

120 Arts. 63, 124; 1939, arts. 119, 256(11); 1950, arts. 229, 323; the Constitutional 
Law of Amparo was published in La Gaceta No. 27 of Feb. 8, 1951. 

121 Art. 189; Moscote, El Derecho Constitucional Panameno, 464 seg. (1943); 1946, 
art. 51. 


122 Art. 48. 
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ings on the constitutionality of legislation.’** In 1956, there were 
eleven amparo petitions; all were denied. In 1957, of about forty pe- 
titions, all were denied except three, illegal arrest of prostitutes and 
denials of passports to non-communists leaving the country after 
March 1, 1956.'*4 


Of far greater importance and interest, however, than the Central 
American precedents are the recent developments in the Argentine 
Republic. Several of the later provincial constitutions include a 
limited form of amparo analogous to our writ of prohibition and others 
utilize habeas corpus to protect all individual liberties and rights.'*° 

In two cases, Siri’*® and Kot,'*’ the Supreme Court granted am- 
paro, expressly overruling prior decisions. Siri’s newspaper had been 
closed down, without any order of a competent authority and without 
statement of a justified motive. This the court held was a violation of 
the constitutional freedoms of the press and of industry, and said, at 
p. 463: 


This direct proof is sufficient for the constitutional guarantee 
invoked to be reestablished in its full integrity by the judges, 
and it is of no avail to allege contrary thereto the non-existence of 
a law which regulates it. Individual guarantees exist and protect 
individuals by the sole fact of being consecrated by the Con- 
stitution and independently of regulatory laws, which are required 
solely to establish ‘in what cases and with what justification may 
entry and occupation be proceeded with’ as said in article 18 of 
the Constitution about one of them . . . In consideration of the 
character and hierarchy .of the principles of the Fundamental 
Charter relating to individual rights, this Supreme Court, with its 
present composition and on the first opportunity to make a pro- 
nouncement on the point, departs from the doctrine traditionally 
declared by the court to the extent that it relegated to the course 
of ordinary procedures, administrative or judicial, the protection 
of rights not strictly comprised in habeas corpus. (Bertotto Fallos, 
168:15; 169:103; and later decisions). The constitutional pre- 
cepts as well as the institutional experience of the country jointly 
demand the full enjoyment and exercise of individual guarantees 





123 Zelayo Coronado v. El] Congreso de la Republica, Nov. 22, 1957, 80 Gaceta de 
los Tribunales 100 (an unsuccessful attempt to challenge the designation by Con- 
gress of a successor to the assassinated President Castilla Armas and calling for elections 
for a later date than that provided by the constitution). 

124 V4squez v. Procurador General, 80 Gaceta 82; Garcia Montenegro v. Ministro 
de Gobernacién, 80 Gaceta 88; Castaneda Paz v. Presidente de la Republica, 80 Gaceta 
90. 

125 Dana Montajfio, “El Estado de Derecho.” La Ley, Dec. 22, 1955 (quoting the 
texts in full) and see Amadeo, 169 et. seq. 

126 Siri, Dec. 27, 1957; 239 Fallos 459 (strong dissenting opinion). 
127 §.R.L. Samuel Kot, Sept. 5, 1958; 241 Fallos 291 (with dissenting opinions). 
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for the effective vigor of the State of Law'** and impose the duty 
on the Judges to assure them . . . The record is returned to the 
court below to serve notice on the police authorities to desist from 
the restrictions, etc. 


In the Kot case, the order of amparo was directed not against a 
public officer, but against private individuals, in a labor conflict, to 
prevent irreparable damage. In this it differs markedly from the 
Mexican amparo. 

Few cases have given rise to such discussion in the law 
journals.'*° 

Innumerable applications to the courts for amparo have resulted 
from these decisions. The apparent tendency of the Supreme Court 
to restrict the scope of amparo,'* is probably influenced by the desire 
not to burden the courts unduly. Whether they have had in mind 
the experience of Brazil and Mexico, I cannot guess. 

The chief controversy seems to be between those who believe 
the courts have inherent equitable powers or must look to statutory 
implementation of constitutional provisions before they can act. In 
many Latin American countries, as is evident throughout the course 
of this paper, the latter view prevails. 


Panama‘ 


Prior to 1941, there was no effective remedy against unconsti- 
tutional laws. The Supreme Court in 1935 said:1*? 


There is not ascribed to this Court, and naturally not to the 
lower court, expressly or impliedly, the attribute of deciding with 
the character of generality, whether a law . . . is constitutional or 
not. The direct action to obtain from the judicial power a declara- 
tion of general obligatory effects in respect of whether a law or 
legal disposition is contrary to the Constitution and therefore with- 
out force to compel its performance does not exist in Panama. 
Neither the Constitution nor the statutes enacted in development 
of its principles, furnish any authority for so doing . . . judicial 
authorities lack any faculty to deny compliance with a statute or 





128 Latin American jurists do not speak of the “Rule of Law,” but of the State 
of Law, derived from the German concept of Rechtsstaat. 

129 E.g. Fiorini: “El Recurso de Amparo,” La Ley, Mar. 31, 1959; Bielsa: “Los 
recursos judiciales,” La Ley, May 21, 1959; Torres: “Amparo,” La Ley, Aug. 12, 1959; 
all with copious references to other works and articles. 

130 F.g. Gallardo, Dec. 10, 1958; 242 Fallos 434; Buosi, June 18, 1959, La Ley 
Dec. 30, 1959, 2 (will not lie to protect lessee against landlord shutting off his water 
supply) and cases therein cited. 

131 Goytia, Victor F.: Bases y Doctrina de Derecho Publico, 2 v. Panama 1948. 
Moscote: El Derecho Constitucional Panameno. Panama, 1943. 

132 National Fire Ins. Co. of Hartford v. The Nation, quoted in Moscote, op. cit. 
supra note 121 at 457, n. 10. 
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to authorize non-compliance, vitiating it as unconstitutional if its 
precepts are not clearly repugnant to the rules of the fundamental 
charter. This is so because otherwise the courts of justice would 
become censors of the activities of the Assembly and of the Execu- 
tive Power in reference to the necessary formalities for the enact- 
ment of statutes, a task completely extraneous to the functions 
entrusted to it. To do so would be to usurp jurisdiction. 


The 1941 constitution (influenced by the Cuban constitution) 
contains several remedies: habeas corpus (art. 28); amparo (art. 
189); the reestablishment of legality when violated by officials 
(art. 190); and most important, the guardianship of the constitution 
by the Supreme Court (art. 188) taken from the Colombian 1910 
formula, but adding: 


Every officer charged with the duty of imparting justice 
who when about to decide any cause whatsoever considers that 
the applicable statute or regulatory provision is unconstitutional, 
shall before rendering a decision consult the Supreme Court of 
Justice which shall decide whether or not the provision is constitu- 
tional. The decisions of the Supreme Court of Justice in exercise 
of the faculties conferred by this article are final and definitive and 
shall be published in the Official Gazette. 


This addition, Panama courts and writers believe, make it 
superior to the Colombian formula. The power granted by the article, 
it is said, is so general that it includes political, administrative, social 


and economic matters.'** 


The former 1941 article is substantially embodied in articles 165 
and 167 of the present constitution (1946). 


A great many petitions for unconstitutionality have been success- 
ful. Among others, unequal tax laws, racial discrimination, limitations 
on inheritance imposed by the Civil Code, article 656 and other articles 
on intestate succession, and limiting options to four years, several 
articles of the Election Laws, an article of the Common Law mar- 
riage statute, a law authorizing occupation of uncultivated private 
lands, have been declared unconstitutional.’ Fifteen cases claiming 
unconstitutionality were before the court between October 1956 and 
October 1957. Constitutionality was upheld in ten cases, including 
the immigration statute, Law 54 of 1938, barring the immigration of 
Asiatics. In five cases, the challenged statute, decree or resolution 
was held unconstitutional, including a statutory wharfage tax, on 
the ground it had not been included in the budget.’* 





133 Moscote, op. cit. supra note 121 at 463. 

134 Goytia, op. cit. supra note 131 at 62, 63, 113, 128, 135, 176, 185, 287; 2 
Anuario de Derecho, 371, 373 (1957). 

135 3 Anuario de Derecho, op. cit. supra note 134 at 281-284 (1958). From 1946 
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Pery}** 


Peru shares with the Dominican Republic and with Ecuador the 
distinction of not recognizing judicial review. Quimper as long ago 
as 1857 had advocated it and it has of recent years been proposed by 
several writers,’*’ including the President of the Supreme Court.'** 
The first professor of constitutional law in Peru (1864) was a French- 
man, Pradier Fodéré.'* 

The guardianship of the constitution is left to Congress (1933, 
arts. 26, 123). It is true the Civil Code’*® instructs judges to give 
preference to the constitution over statutes, but I have found no 
instance in the reports of the application of this provision. It has 
been suggested that the Code contemplated future constitutional 
amendment and does not authorize a declaration of unconsti- 
tutionality. 

The “popular action” authorized by article 133 of the consti- 
tution against unconstitutional decrees of the President has not come 
into use.'*! The Address of the President of the Supreme Court ex- 
plains why.**? 


Based on this precept, three petitions were presented to the 
Supreme Court in 1947 and 1948 praying that three supreme de- 
crees issued by the then Executive Power be declared unconstitu- 
tional . . . In all these cases the Full Court declared that the 
exercise of the faculty granted to the Judicial Power by article 133 
of the Constitution was not available, since the relative procedural 
statute, referred to by said article, had not been enacted. 

The aforesaid article of the constitution establishes expressly 
and positively the authority of the Judicial Power to declare the 
unconstitutionality of acts of the Executive Power and its jurisdic- 





to October 1956, 235 cases claiming unconstitutionality were before the court, many 
unpublished. A substantial number were successful. 2 id. 329-340 (1957). 

136 Olivo, Juan F.: Constituciones Politicas del Peru 1821-1919. Lima, 1922. 
Palomino Arana: Reportorio de la Jurisprudencia Peruana. Lima, 1944. Quimper, J.M.: 
Derecho Politico General. Lima, 1857, vol. 2, 330, 331. Pareja Paz Soldan, Jose: 
(1) Comentarios a la Constitucion Nacional. Lima 1939; (2) Las Constituciones del 
Peru. Madrid 1954. Stuart: The Governmental System of Peru. Washington 1925, 
Villaran, Luis F.: La Constitucion Peruana Comentada, Lima, 1899. 

137 E.g. Ferrero, Raul: Derecho Constitucional (Lima, 1956) 179. 

138 “La Visita del Presidente de la Corte Suprema de los Estados Unidos.” Revista 
del Foro (Lima) No. Extraordinario 1954, 38 at 63, 64. 

139 Several of his books were published in Lima, translated by Manuel A. Fuentes. 
I surmise his influence has persisted. 

140 The former Civil Code, prel. tit. art. VIII provided “The judges may not fail 
to apply the laws nor render judgment except according to the provisions thereof. 

141 Nor, as far as constitutionality is concerned, has the extension given to habeas 
corpus by art. 69 of the constitution of 1933: “All the individual and social rights give 
rise to the action of habeas corpus.” 

142 51 Anales Judiciales 369, 381, 382 (1955-1956). And see 52 A.J. 296-301. 
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tion to take cognizance of them; the exercise of this jurisdiction is 
only in suspense until a statute determines the procedure. This 
shows that it is advisable for Parliament to enact the appropriate 
statutory solution, so that if similar petitions are presented, the 
Judicial Power will not be prevented from taking cognizance of 
them. 

This situation is clear and definite. But it is appropriate to 
ask what is the faculty of the Judicial Power in relation to the 
acts of the Legislative Power itself. Does it have power to declare 
the unconstitutionality of statutes? The exercise of the attributes 
of the Public Powers cannot be based on the opinion of jurists or 
on doctrines abroad, abundant and contradictory, which provide 
for the case, but only on positive constitutional law, the basis of 
Public Internal Law and of all the rights of citizens. Therefore 
the Political Constitution by means of provisions incorporated in 
its articles creates and organizes them, determining their attributes 
and fixing the relation and interdependence of some in respect of 
others and thus avoids a conflict between them which might gravely 
affect the life of the State. And in no part of our Constitution is 
there any article as to the point in question. 

It is for the Congress to provide the proper solution. Its 
attributes and wisdom will determine whether it will grant to the Ju- 
dicial Power, and in what amplitude, a function of such signifi- 
cance and at the same time it will enact the procedural rules for 
its exercise. And the Judicial Power, for its part, will fulfill the 
mission assigned to it, with the same serenity and firmness with 
which it intervenes in all the acts of its functional life. 


143 


Uruguay 
Twentieth Century Uruguay is distinguished by its adherence to 
democracy, its innovations in constitutional law and government, and 
the establishment of the first welfare state in Latin America. It was a 
latecomer in adopting judicial review. The early constitutions left 
the guardianship of the constitution to Congress. Whether to con- 
tinue this system or adopt judicial review was the subject of debate 
in the convention that prepared the 1934 constitution. A compromise 
formula was arrived at in an attempt to safeguard the traditional 
view of the sovereignty and supremacy of Parliament and reconcile 
it with judicial control, by making a court decision applicable only to 
the particular case, leaving the statute unimpaired and in full force 
otherwise. 





143 Boraffio, Eugenio V. & Zerbino Cavajani, Jorge: La Inconstitucionalidad de las 
Leyes en la Jurisprudencia Nacional. Montevideo, 1941 (reprint from “La Justicia 
Uruguaya” 1941); Gros Espiell, Hector: Las Constituciones del Uruguay. Madrid, 1950 
(bibliog. footnotes). Macedo, case note, 55 Revista de Derecho Jurisprudencia y Ad- 
ministracion 157-208 (1957) (hereinafter cited Rev. D.J.A.), a full discussion of the 
doctrine of judicial review. Martins, Hugo & Gros Espiell: Constitucion Uruguaya 
Anotada. Montevideo, 1956 (bibliog. 335-344). Morey Otero, Sebastian: Constitucion 
Anotada de la Republica Oriental del Uruguay. 3d ed. Montevideo, 1936. 
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A residuum of the power of the Legislature was left in article 75: 


It is the province of the General Assembly . . . (20) To 
interpret the Constitution, without prejudice to the power of the 
Supreme Court in accordance with articles 229 to 232.1 


Articles 229 to 232 followed the Chilean system with some 
modifications: 

229. Laws may be declared unconstitutional by reason of 
their form or contents, in accordance with what is established in 
the following articles. 

230. Said declaration and the inapplicability of the pro- 
visions affected by it must be solicited by the interested party. 
The judge or court that has cognizance of the case may also ex 
officio raise the question of unconstitutionality before rendering a 
decision. 

231. After the petition is presented or the unconstitution- 
ality of a law is raised ex officio in a concrete case, the suit shall 
remain in abeyance and the proceedings shall be brought to the 
Supreme Court of Justice, to which belong the jurisdiction and 
the original and exclusive solution of the case, with the require- 
ments for final judgments. 

The decision of the Supreme Court of Justice shall have 
effect only in the controversial case in which it is pronounced. 

232. The law shall regulate the relevant procedure. 


The Supreme Court held in 1936 that it could pass on consti- 
tutionality without awaiting the enactment of a regulatory statute. 
This was expressly enacted in a wise provision of the constitutions 
of 1942 (art. 282) and of 1952 (art. 332), which could well be copied 
elsewhere, viz: 

The precepts of the present Constitution which recognize 
individual rights as well as those that attribute faculties to or im- 
pose duties on public authorities, shall not fail to be applied for 
lack of the respective regulations, but such lack shall be supplied 
by resort to the foundations of analogous statutes, to the general 
principles of law and to generally accepted doctrines. 

Under the 1934 constitution, the issue only reached the Supreme 
Court by obligatory reference to it from the lower courts. The 1952 
constitution (art. 258) permits a direct action for the declaration of 
unconstitutionality to be brought in the Supreme Court. 

The cases have dealt chiefly with alleged violations of property 
rights, including the first decision in 1936 which held that an expro- 
priation law of 1927 fixing a maximum price per hectare did not 
meet the constitutional requirement of “fair compensation.” Only the 





144 And the Legislature has power to declare acts of the local provincial bodies to 
be unconstitutional (Constitution 1934, art. 261; 1952, art. 303. See note 55 Rev. D.J.A. 
125 (1951). 
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courts, in case of controversy, can finally decide the value. (A dis- 
senting opinion was to the effect that the Legislature is competent 
to fix the quantum). Several other cases have upheld the requirement 
as to fair compensation.’** The constitutionality of a moratorium 
on debts was upheld, but a provision in the law for reduction of the 
interest rates stipulated in the contracts was invalid.’* 


Venezuela'* 


Limited powers of judicial review were first given in the consti- 
tution of 1858, and in full in 1893. The 1945 and 1947 constitutions 
provide that the High Court shall declare the nullity of the acts of 
the national and state legislatures, municipal councils, of the Execu- 
tive Power of the Nation or of the states and of the Governors of 
the Federal District or Federal Territories which violate the consti- 
tution. This provision was substantially reenacted in the 1953 consti- 
tution (art. 133), which divided the High Court into two courts: one 
the Federal Court, the other the Court of Cassation. 

The Organic Law of the High Court, August 22, 1945, provided 
for notice to the Attorney General (art. 45) and in constitutional 
cases, the full court sat, with seven sufficient to constitute a quorum, 
but in no case could a decision be rendered by a majority of less than 
six (art. 4). Under the Organic Law of the Federal Court, August 22, 
1953, decision must be rendered by at least three votes (art. 5). 

Among decisions declaring unconstitutionality have been those 
invalidating laws restricting the autonomy of the municipalities; 
enlarging or altering the constitutional precepts as to nationality; 
granting monopolies on old established industries and commerce, as 
infringing the freedom of work, commerce and interest (such grant 
can be made only as to new discoveries and new industries) ; and muni- 
cipal prohibitions on the export of products or fixing prices. One 
law confiscating the property of the deceased dictator Gdmez was held 
unconstitutional; others were upheld. 

Since the electoral body does not constitute a Public Power in 
the sense of the constitution, the Supreme Court exercises no juris- 





145 But in Ferrari v. Fisco (1938), a legislative authorization to the Jockey Club 
to sell race tickets was held not to constitute a vested right; the Legislature could 
revoke it. Boraffio, op. cit. supra note 143 at 16. 

146 Boraffio, Id. at 10-31. 

147 “Feuille: Federal Supreme Court of Venezuela,” 5 Texas L. Rev. 41 (1926); 
Loreto, Luis, “El control jurisdiccional de la constitucionalidad de las leyes,” 41 Revista 
de Derecho y Legislacion (Caracas, 1952) 80; Ruggeri Parra, and La Supremacia de la 
Constitucion y su Defensa. Jurisprudencia del Alto Tribunal Venezolano (1870-1940). 
Caracas, 1941; Sequera, Carlos: El Control Jurisdiccional de la Constitucionalidad 
Intrinseca de las Leyes. (Caracas, 1939). 
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diction over elections. The court upheld the constitutionality of an 
article of the Education Law (later embodied in the Labor Law) 
obligating certain employers to maintain schools for their laborers 
and for the children of laborers. The court has also passed on ques- 
tions involving freedom of teaching with somewhat inconsistent de- 
cisions as to the extent of the State’s right to regulate. The consti- 
tutional guaranty of equality of taxation does not inhibit the national 
legislature, but only the states and municipalities, from granting ex- 
emptions from taxation. Civilians have been held subject to military 
tribunals for ordinary crimes only when acting as accomplices to 
military crimes. The constitutional provision against retroactive laws 
extends to laws of public order or policy (in our phraseology, it con- 
trols the police power). 


EFFECT OF DECLARATION OF UNCONSTITUTIONALITY 


In the United States, the original theory was that a declaration of 
unconstitutionality applies only to the specific case. The law is held 
to be null and void ab initio. Of course, although the statute theo- 
retically remains on the books, it is in fact dead. 

Our original theory is followed in Argentina, formerly in Brazil, 
as a result of our decisions, and in Bolivia, Chile, Guatemala, Mexico 
and Uruguay by virtue of the wording of the constitutional pro- 
visions. The decision is inter partes, not erga omnes.'*® 

Under the popular or public action by any citizen or group of 
citizens, the practical effect is the repeal of the statute, but without 
retroactive effect, in Colombia, Cuba, Panama, and semble El 
Salvador.’*® 

The Colombian viewpoint is shown by the reasoning of the 
Supreme Court: 

If (the judgments) had a retroactive effect and were to 
annul laws ab initio, there would be no right that was stable and 
social insecurity, alarm and anxiety would be permanent and in- 


crease daily. 
Reasons of public policy require that unenforceability pro- 





148 Arg., Ghigliani 92-103, Casiella 130, Hronrich-Novarro 112; Brazil, Wald 137- 
138; Guat., Grant, 3 Am. J. Comp. L. 186-190 (1954); Chile, Carvajal Ravest 152; 
Mexico, Tena, 432, 433, 467, 481-483; Burgoa 222-225; Leon Orantes, 26; Uru., Macedo 
187; and 1952 constitution, art. 259; Bolivia, Trigo 683, 684. 

149 Pan., Goytia IX; S.C. Nov. 21, 1947, Goytia Nos. 85, 86, pp. 110, 113. El Salv., 
Aguirre Cardona, La Historia Constitucional de el Saivador, 163 seg. (1954). Some of 
the Argentine provincial constitutions state that a declaration of unconstitutionality of 
a local statute by provincial Supreme Court causes the law to lapse, e.g. Chaco, art. 9, 
amparo Melamed S.T. Resistencia, March 3, 1959; La Ley, Mar. 9, 1960, 5. Dana 
Montajio, note 17 supra. 

150 § Orozco Ochoa: Jurisprudencia de la Corte Suprema de Justicia No. 4260. 
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duce no effects as to the past . . . it is undeniable that there would 
be (social insecurity) since all citizens in their transactions and 
operations must go by the law which is in force for such affairs 
and proceed in accordance with that law. So that if a judgment of 
unenforceability of that law were to disregard the effects it had 
produced, the legal relations of the parties interested in the acts 
and contracts would lack any stability whatsoever.'®! 

In Cuba under the 1901 constitution, the effect was only as to 
the specific case, the law remaining in full force and effect. By a law 
of March 17, 1922, a declaration of unconstitutionality of a statute 
or decree in more than two cases obligated the authority which had 
issued it to repeal or amend it within twenty days after publication 
in the Official Gazette. If no action was taken, the impugned pro- 
vision lost all efficacy and ceased to be obligatory. This was changed 
by Constitutional Law of 1934 (art. 78(5)): upon a single declaration 
by the Supreme Tribunal, of the unconstitutionality of a law, etc., it 
cannot again be applied in any manner or under any pretext. 

Distinction, however, is made between a private action and the 
public action. As in Colombia, a declaration in a public action has 
no retroactive effect; it looks only to the future. In the private action, 
the law is the same as ours; the unconstitutional action is null and 
void ab initio. But in both instances, the unconstitutional law is 
annulled for the future.’®? 

In Brazil, a declaration of unconstitutionality annuls the offend- 
ing law and it becomes the duty of the Senate to suspend it.’** 

In Venezuela when the. courts in the course of their ordinary 
judicial decision find a law to be in conflict with the constitution, 
they go no further than to give preference to the constitution (Code 
of Civil Procedure, art. 7). The decision is solely res judicata inter 
partes. But when the issue of constitutionality is raised in the Federal 
Court, in a popular action, the court goes further and declares, as 
provided in the constitution, the nullity of the unconstitutional law or 
decree. In the first case, the decision has only a limited effect, be- 
tween the parties in the cause; the law, apart from that specific case, 
continues in force. In the case of a decision by the Federal Court, 
under the extraordinary remedy of unconstitutionality, the law is not 





151 Soffia G., May 29, 1933; 39 G.J. 1, 2. There may be an exception to the rule 
where vested rights have been violated (Landinez de Martinez v. The Nation, 23 Feb. 
1927, 34 G.J. 126, 127). There is a trend in the United States to mitigate the rigor 
of the rule that unconstitutional statutes are wholly void ab initio. 16 C.J.S. “Consti- 
tutional Law” § 101 at 469-481 (1956); TUNC No. 255, 294-297. 

152 Infiesta, 110 et. seg.; Garceran, 122, 123, 173, 249-250 (noting dissenting opin- 
ions) 437-474. 

153 Jacques, supra note 42, 279-280. There would seem to be no means to compel 
the Senate to do so. Similarly in the U.S., 16 C.J.S. “Constitutional Law” § 65 at 178 
(1956). 
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technically repealed, but it is declared void ab initio. The decision 
as to constitutionality or unconstitutionality has a general and obliga- 
tory effect binding on all citizens and authorities. It is res judicata 
inter omnes. This has been repeatedly decided by the court.’ 

The rule that a decision of unconstitutionality is applicable only 
to the specific case seems to be an unfortunate one. It certainly leads 
to a multiplicity of actions. Each aggrieved person has to bring an 
action for self-protection. The possibility of a test case is ruled out. 
The statute remaining in full force, except as to the particular parties, 
it is held in Mexico that the state courts and administrative authorities 
have to apply it.” The same is true in Chile and Uruguay. In one 
case, in the Argentine, the principle was carried to an extreme. A tax 
law had been declared unconstitutional and the return of the taxes that 
had been paid was ordered. The court rejected a later demand for the 
return of taxes paid after the original complaint had been filed, 
saying: '°* 

Although the situation of the plaintiff relative to the new 
quotas of the tax paid may be identical with those which existed 

in respect of the quotas that were the subject-matter of the suit, 

the unconstitutionality declared has no effect except as to the 

amount, return of which was the subject of the complaint and 

judgment. 


Many aspects of the scope of judicial review must be omitted for 
lack of space. Habeas corpus has been extended in several countries 
to cover all constitutional individual guarantees and is used to test 
the constitutionality of legislation. The suspension of the writ and 
of other constitutional guarantees under martial law or a “state of 
siege”; de facto and revolutionary governments, of which there have 
been numerous examples: delegation of powers and the omnipotence 
of the Executive; the power of the courts as to constitutional amend- 
ments; their treatment of political questions, including treaties; the 
structure of federalism in Argentina, Brazil and Mexico, differing 
from our own in noteworthy particulars; all these and other topics, 
vitally affecting the scope and practice of judicial review, are fas- 
cinating topics for research and of the highest practical importance.’ 





154 Sequera, supra note 147, 11-14, 71, 108; 2 Wolf 172-177. 

155 Tena Ramirez (4th ed.) 489. 

156 Pereyra Iraola v. Prov. of B.A., S.C. Oct. 17, 1923; 139 Fallos 65. 

157 Among the writings in English on some of these highly controversial subjects 
may be mentioned: Irizary y Puente, “Exclusion and Expulsion of Aliens in Latin 
America,” 36 Am. J. Int’l Law 252 (1942); “International Extradition in Latin America,” 
28 Mich. L. Rev. 665 (1930); “‘De Facto’ Government,” 30 Tul. L. Rev. 15 (1955); 
Tannenbaum, “The Political Dilemma in Latin America,” 38 Foreign Affairs 497 (1960) ; 
Garcia Calderon, Latin America (1913); Baggett, “Delegation of Legislative Powers to 
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CONCLUSION 


Our study reveals many encouraging factors to offset a melan- 
choly picture. The ills that beset underdeveloped Latin American 
countries cannot be cured by a constitution however wise—the prob- 
lems are far deeper—but they can be aggravated or their cure retarded 
by a constitution ill adapted to their historical traditions and their 
special needs. It may well be that some countries are not yet ripe 
for judicial review. New legal techniques, like modern findings in 
science and technology, must first develop, by a slow process of edu- 
cation, an appropriate milieu before they can be absorbed into the 
lifestream of presently backward countries. The influence of our 
American tradition and system may not necessarily be beneficial. Far 
better is it for each country to evolve its own institutions than copy 
foreign models. Mexico, Colombia and Brazil set an example. Judiciai 
review can thrive only where there is a strong independent judiciary, 
lacking for one cause or another in many nations. Chile with its 
ingenious system of choosing judges from nominations made by the 
Supreme Court itself has the best record in this respect. In countries 
where the calibre of the judges is high, as in Chile and Uruguay, 
they might well be entrusted with broader powers than they now 
exercise. 

Among factors that have contributed to the acceptance of the 
doctrine of judicial review, two may be specially noted. One is the 
tendency to abandon a traditional proclivity to eloquent pronounce- 
ments devoid of any practical rules to enforce the noble purposes 
they proclaim, by incorporating practical rules. That curious mixture 
or contrast in the Spanish character, typified by Don Quixote and 
Sancho Panza, of impractical idealism and earthy common sense, 
runs through all the history of Spanish America. In the written consti- 
tutions Quixote long prevailed. The other factor that is contributing 
to the growth of judicial review is a change of view as to the functions 
of the judiciary. The Montesquieu doctrine that the judge is only 
the mouthpiece of the law, a slot machine, the “mechanical” theory 
of the judicial function, is giving place to a recognition of the creative 
role of the judiciary.** The writings of the leading, and most con- 
troversial, Latin American legal philosopher, Carlos Cossio, have 





the Executive in Mexico,” 8 So. Cal. L. Rev. 114 (1935); Dana Montafio, “The Con- 
stitutional Problem of the Argentine Republic,” 6 Am. J. Comp. Law 340 (1957); De 
Sa Freire Basilio, “Judicial Power as a Guarantee of Individual Rights,” Proc. Tenth 
Inter-Am. Bar Conf. (Buenos Aires, 1958) 205. Latin American references will be fur- 
nished on request. 

158 Couture, “The Nature of Judicial Process,” 25 Tul. L. Rev. 1 (1950). 
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contributed to lay the philosophical foundation for this change of 
attitude. 


The scope of judicial review in effect has been severely limited 
in the later constitutions by their sweeping provisions as to social 
welfare in its broadest sense (labor relations, family, education, the 
exaggeration of the theory that property is a social function). The 
new constitutions, beginning with Mexico in 1917, contain a mass 
of contradictory ideas and repudiate radically the basic principles of 
classical constitutionalism. Individual liberty is sacrificed to vague 
concepts of social justice; the State may intervene in all spheres of 
activity, invading the home alike with all branches of work. Under 
the pervasive sweep of these provisions, the most outrageous legisla- 
tion could find shelter. Latin America is at present undergoing violent 
changes; social reforms, long overdue, are under way. The growing 
respect for judicial review may be a factor that may help to curb 
excesses and, in the defense of civil rights, to transform the social 
system within the bounds of true democracy. It is not enough that 
legislation be “constitutional.” The constitutions themselves must 
meet the requirements of the rule of law and conform to international 
standards of justice. Otherwise economic paralysis will set in, 
personal liberty vanish and what is intended to be the salvation of 
the masses will spell their doom. Misled by demagogues or dreamers, 
some nations are blithely unaware they are treading the brimstone 
path to moral and economic ruin. 

But the dangers for democracy and for individual liberties in 
many Latin American countries arise not so much from an inde- 
pendent legislature as from an unduly strong Executive power. The 
main problem, and it can be solved only by education and political 
culture, especially in the Army, is to curb arbitrary exercise of 
power and to subjugate the Executive to the reign or supremacy of 
law. This is a task primarily for the lawyers of the hemisphere— 
heretofore their eloquent defense of liberty has not reached the 
masses, but only the élite. Judicial review is serving a useful edu- 
cational function. This is perhaps its greatest contribution. In many 
countries, the courts have been successful in furnishing protection 
against arbitrary action by local officials. Amparo is dear to the 
people in Mexico and habeas corpus in Brazil, because there is a 
resort to a Supreme Court, independent of local influences. Should 
the courts ever rise to a position where they can, with equal popu- 
larity, confront the highest power of the State, much will be achieved. 

Progress towards true constitutional government has been made. 
Much is still to be achieved. The auguries are hopeful. 
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THE INDIAN CONSTITUTION: PROPERTY RIGHTS 
AND SOCIAL REFORM 


H. C. L. MErRILiat* 


The first reaction of an American lawyer on looking at the pro- 
visions for amending the Indian Constitution may be that the “fun- 
damental rights,” as guarantees of judicially enforceable rights beyond 
the reach of ordinary legislation, are largely illusory. Under article 
368, the basic amending provision of the Indian Constitution, the 
constitution may be amended in most respects (including funda- 
mental rights) by a special majority of the Parliament—a majority 
of the total membership in each House and of not less than two-thirds 
of the members present and voting in each House." 

Given the political realities of Congress Party control by large 
majorities at the Center in the years since independence, the funda- 
mental rights may be readily altered at the wishes of Congress Party 
leaders. Thus, the durability and effectiveness of the fundamental 
rights in India would seem to depend little on the difficulty of amend- 
ing the constitution but almost wholly on legislative and executive self- 
restraint and a habit of thought among influential leaders in the 
government and the electorate that the rights stated in the constitution 
are not lightly or hastily to be changed. 

The article of the Indian Constitution dealing with the State’s 
taking of private property was the most hotly controverted of the fun- 
damental rights among the makers of the constitution. Since that 
article was finally hammered out, twelve years of litigation, judicial 
interpretation, legislation and constitutional amendment have elapsed. 
Experience with this article gives the student of the Indian Constitu- 
tion an exceptionally rich historical background for tentative conclu- 
sions about the “fundamentalness” of the fundamental rights, the 
relations between the courts and Parliament (as the amending au- 
thority) in shaping the basic law of India and the growth of habits of 





* Consultant on Legal Studies, Ford Foundation, New Delhi, India (1958-1960). 

1 Two other types of amending process are provided in certain cases. Amendments 
of certain “federal clauses” of the constitution, dealing with such matters as the elec- 
tion and powers of the President, the composition and powers of the higher judiciary, 
and distribution of legislative powers between the Union and the states, require not 
only the special majority in Parliament but approval by the legislatures in at least 
half the states. Certain provisions of the constitution (mainly transitional or temporary 
provisions covering the change-over from British rule to an independent status, but also 
including the authority to change the boundaries of the states) may be changed by the 
ordinary process of legislation calling for a simple majority in Parliament. See Joshi, 
“Operations and Effect of the Amending Provision of the Constitution of India,” Public 
Law Problems in India 108-116 (L.F. Ebb, ed. 1957). 
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thought which, far more than the formulae of words contained in the 
constitution, will determine whether there are certain ground rules of 
state behavior that are somewhat removed from the arena of political 
pressures and passions. 

Moreover, the constitutional provisions regarding property rights 
give one important indication as to how India has dealt with the per- 
plexing problem of assuring a more widespread sharing of economic 
improvement among a poor and massive population without discour- 
aging the processes of production upon which that improvement de- 
pends. 

On the one hand, with independence came hopes of the poor to 
become less poor, resentments of foreign control over important seg- 
ments of production, demands to get rid of feudal wealth and privilege, 
and decision by India’s new rulers that an essential element in rapid 
economic growth would be large-scale efforts financed and controlled 
by the organs of State. The directive principles of state policy in the 
constitution, though not justiciable in the courts, include general ex- 
pressions of such aims to guide state action. Article 39, for example, 
provides that: 

The State shall, in particular, direct its policy toward secur- 

ing . . . (b) that the ownership and control of the material re- 

sources of the community are so distributed as best to subserve 

the common good; (c) that the operation of the economic system 

does not result in the concentration of wealth and means of pro- 

duction to the common detriment .. . . 


On the other hand, there was a recognition that the capital and 
effort essential for economic growth would be discouraged by laws 
unsettling property rights. Moreover, large landowners and the busi- 
ness community have a substantial voice in Indian political affairs. In 
this interplay of hopes and interests, responsible rulers must eventually 
decide what specific protection to property will be given and what 
kinds of state intervention will be authorized. 

In addition, the efforts for rapid economic development have gen- 
erated needs for large-scale infusions of capital from abroad. Not only 
the local Indian investor but the foreign investor wants to know what 
degree of protection he can expect for his investments. Thus the 
degree of constitutional protection for property rights has important 
implications for international relations and transactions.* 





2 As Professor Julius Stone has pointed out, newly independent states, formerly 
under foreign political and economic domination, want freedom of action to deal with 
debts, concessions, commercial engagements, and other obligations from the colonial 
past. He considers this one of the main reasons for the reluctance of the new states to 
accept compulsory third-party judgment “according to a traditional law which they 
feel generally to favour creditor states.” Stone, “A Common Law for Mankind?” Inter- 
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The basic legal ground rules, as they have emerged in the first 
twelve years of independent India, are found mainly in the constitu- 
tional provisions and interpretations here discussed. 

With these factors in mind, let us look at the actual history of 
constitutional development (and to a lesser extent, the attendant 
legislation in the years since independence) as they affect property 
rights in India. 


First PHASE: THE ORIGINAL CONSTITUTION AND LAND REFORM 


The authors of the Indian Constitution adopted the idea of a Bill 
of Rights, enforceable in the courts, with which legislation and execu- 
tive action must accord. The “fundamental rights” became part III 
of the constitution. They included the guarantee of the procedural 
“right to move the Supreme Court by appropriate proceedings for the 
enforcement of rights conferred by this part.’”* Any law (including 
regulations, orders and the like) made by “the State” (referring to 
both the Union and the state legislatures and governments) abridging 
or taking away the fundamental rights is expressly stated to be void 
to the extent of the inconsistency.* 

The two articles of the constitution bearing most directly on 
property rights are article 31, dealing with the compulsory acquisition 
of property, and article 19, guaranteeing certain “rights to freedom” 
to citizens, including the rights to acquire, hold and dispose of prop- 
erty and to carry on any occupation, trade or business. The exercise of 
the rights in article 19 is subject to “reasonable restrictions” imposed 
by the State “‘in the interests of the general public.” 

Article 31 was one of the most hotly debated in the Constituent 
Assembly and, behind the scenes, in the Congress Party caucus. The 
controversy centered largely on the issue of what measure of “com- 
pensation” should be paid to the zamindars and other intermediaries 








national Studies 429-31 (1960) (Publication of the Indian School of International 
Studies, New Delhi). 

3 Article 32, which empowers the Supreme Court “to issue directions or orders or 
writs, including writs in the nature of habeas corpus, mandamus, prohibition, guo war- 
ranto and certiorari, whichever may be appropriate for the enforcement of the funda- 
mental rights.” Article 226 confers similar but broader powers on the high courts, 
which may issue directions, orders, etc., not only to enforce the fundamental rights but 
“for any other purpose.” In the first seven years of the courts’ existence, 3,497 pro- 
ceedings were instituted under this section, while 2,126 Civil Appeals and 794 Criminal 
Appeals were instituted. In the three years 1954-1956, more than 30,000 writ petitions 
were instituted in the high courts of the states under article 226. Reform of Judicial 
Administration, 14th Report of the Law Commission of India, Vol. I, 60-2 and Vol. II, 
659-60 (1958). 

4 Article 13. 

5 For the full text of articles 19 and 31, see Appendix infra pp. 642-46. 
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between the State and the tillers of the soil. These intermediaries, who 
had originally been tax-farmers collecting land revenue for the Moghul 
and British rulers who created them, had become entrenched as land- 
lords. The intermediary kept the difference between the amount of 
revenue he collected and the fixed amount he had undertaken to pay 
the government. He had acquired many of the attributes of a land- 
owner, such as the right to evict tenants and fix rents. 

The Congress had pledged itself to abolish the zamindari system.® 
The battle-lines among the constitution makers were drawn mainly 
on the issue of what, if any, compensation to zamindars was appro- 
priate. The controversy was settled by a compromise formula. As so 
often happens with a compromise, the formula meant different things 
to different people, and the controversy continued in the courts and in 
the Parliament.’ 

The article as finally drafted and included in the original consti- 
tution stated a general rule that no property shall be “taken possession 
of or acquired” for a public purpose unless the authorizing law pro- 
vides for compensation and either fixes the amount of compensation 
or specifies the principles by which compensation is to be determined. 
Then followed certain exceptions which had the effect of exempting 
from the general rule land-reform legislation pending or enacted at the 
time the constitution came into effect, provided that the President 
(that is, the Government of India) had given his assent. Such legisla- 
tion could not be called into question in any court of law on the ground 
that it violated the general rule, including the requirement for com- 
pensation.*® 

Under the constitutional distribution of legislative powers between 
the Center and the states, land tenures, land revenue, and related mat- 





6 The Election Manifesto of the Congress, 1946, said: “The reform of the land 
system, which is so urgently needed in India, involves the removal of intermediaries 
between the peasant and the State. The rights of such intermediaries should therefore 
be acquired on payment of equitable compensation.” 

In the debate on the Constitution (first amendment) Bill, this exchange took place: 

Prime Minister: If there is one thing to which we as a party have been committed 
in the past generation or so, it is the agrarian reform and the abolition of the zamindari 
system. 

Shri Hussain Iman: With compensation. 

Prime Minister: With adequate and proper compensation, not too much. 

Shri Hussain Iman: “Adequate” is enough. 

12 Lok Sabha Debates (hereafter referred to as L.S. Deb.) Part II, 8830 (1951). 

7 For a fuller account of the Constituent Assembly Debates on this point, see 
Merillat, “Compensation for the Taking of Property—A Historical Footnote to Bela 
Banerjee’s Case,” 1 Journal of Indian Law Institute (J.I.L.I.) 384-92 (1959). 

8 See text in Appendix infra. 
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ters were state subjects.® Thus there was no uniform pattern of zamin- 
dari-abolition laws and other land reform measures. The usual for- 
mula was to fix the rate of compensation for zamindars and similar 
intermediaries as a multiple of the net income, or “net assets” from 
their estates. Small intermediaries were generally allowed a higher 
multiple than larger ones. Much depended of course, on the precise 
items allowed as gross income or assets and the deductions required 
to arrive at net income.” 

At the end of the first Five-Year Plan in 1956 the Pianning Com- 
mission reported that “intermediaries have been abolished almost en- 
tirely throughout the country, but a few pockets remain where action 
is still needed.” Compensation payable for the acquisition of interme- 
diary interests was estimated at Rs.615 billion (about $1.3 billion) 
including Rs.86 crores for rehabilitation grants to former interme- 
diaries and Rs.150 crores for interest payments. These compensation 
payments were spread over a period of years (often in the form of 
payments on special bonds).™ 

The abolition of intermediaries was only one step in a complex of 
land reform measures that have still not been fully enacted or carried 





9 The principal relevant entries from List II of the Seventh Schedule, the “State 
List” of legislative powers, are: 

Entry 18: Land, that is to say, rights in or over land, land tenures including the 
relation of landlord and tenant, and the collection of rents; transfer and alienation 
of agricultural land; land improvement and agricultural loans; colonization. 

Entry 45: Land revenue, including the assessment and collection of revenue, the 
maintenance of land records, survey for revenue purposes and records of rights, and 
alienation of revenues. 

Entry 46: Taxes on agricultural income. 

10 For example, the U.P. Zamindari Abolition and Land Reform Act, 1950 (as 
amended) provided for a computation of “gross assets,” including actual rents payable 
by tenants and other under-proprietors; average annual income for ten years prior to 
vesting from items such as bazaars, fairs and fisheries; average annual income (for four 
prior years) from rents of building sites and forests; average annual income (over past 
12 years) from mines and minerals. From “gross assets” deduct land revenue, land taxes, 
and agricultural income tax payable in the previous agricultural year; 15% of gross 
assets as cost of management and irrecoverable arrears of rent; average of income tax 
paid on royalties from mines and minerals; 95% of gross income from mines directly 
worked; and an adjustment for lands held in personal cultivation. These deductions 
from gross assets give the “net assets.” Compensation is to be paid at eight times the 
net assets. 

The State of Orissa found an ingenious device for greatly reducing the amount of 
compensation while adhering in form to a typical “gross income minus expenses” 
formula. It provided, as usual, for a deduction of agricultural income tax from “gross 
assets” and at the same time greatly increased the agricultural tax for the year used to 
reckon gross assets. This was challenged, unsuccessfully, as “colorable legislation” deny- 
ing compensation in K.C.G. Narayan Deo v. State of Orissa (1953) S.C.R. 

11 Review of the First Five Year Plan, Government of India Planning Commis- 
sion 314-6 (1957). 
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out. These include measures to protect tenants from eviction, ceilings 
on individual holdings, transfers of excess holdings to landless laborers, 
restrictions on rent increases, consolidation of scattered holdings into 
contiguous areas, and encouragement of co-operative farming.” It is 
beyond the scope of this article to attempt to review the extent to which 
these measures have been effective. Our present interest lies in the 
constitutional questions related to land reforms. That story starts with 
the efforts of zamindars to block, on constitutional grounds, state laws 
abolishing their interests. 

The debates in the Constituent Assembly make it clear that those 
who hammered out the compromise formula on compensation for com- 
pulsory acquisition intended to place the zamindari abolition laws 
beyond challenge in the courts.’** The zamindars and other interme- 
diaries, however, were quick to challenge the constitutionality of state 
laws affecting their interests. In the first year after the constitution 
came into effect, three such cases reached state high courts.’* In one 
of these, Kameshwar Singh v. State of Bihar,” the Patna High Court 
held the Bihar Land Reforms Act invalid as inconsistent, not with 
article 31(2), but with article 14. 

Article 31(4), which saved pending legislation later approved by 
the President, only protected the act in question against judicial review 
under the provisions of article 31(2). The zamindars had also invoked 
article 14, guaranteeing equality before the law, and the court held 
that the Bihar law, providing a graduated scale of compensation re- 
lated to the size of the landholdings, set up an unreasonably discrim- 
inatory classification. Although the court was barred from inquiring 
into the adequacy of compensation, it made clear its view that com- 
pensation meant equivalent value. 

The government moved quickly to head off the attacks on land 
reform legislation. The Prime Minister, introducing the Constitution 
(first amendment) Bill in the Lok Sabha (House of Peoples) on 
May 8, 1951, recalled that it had been the intention of the constitu- 
tion-makers “to take away the question of zamindari and land reform 
from the purview of the courts.” He was particularly scornful that the 
Bihar High Court had invoked article 14 to strike down the Bihar 
Act: “this business of the equality of the law may very well mean, as 
it has come to mean often enough, making rigid the existing inequities 
before the law. That is . . . dangerous in a changing society and it is 





12 See, Review of the First Five Year Plan, supra, at 317-31 and Second Five 
Year Plan, Planning Commission (1956) 177-213. 

13 Merillat, op. cit. supra note 7. 

14 See Basu, Commentary On The Constitution Of India (3d ed.) 823. 

15 A.LR. (1951) Patna 91. 








622 OHIO STATE LAW JOURNAL [Vol. 21 


completely opposed to the whole structure and method of this consti- 
tution and what is laid down in the directive principles (of state 
policy ).”*® 

The first amendment was adopted. It affected land reform legis- 
lation in two ways. It added a new section (31(A)) to article 31 pro- 
viding that no law affecting rights in “estates” should be considered 
void on the ground that it is inconsistent with any of the fundamental 
rights conferred by part III.’7 Its second main provision (so far as 
compulsory acquisition of property was concerned), was specifically 
to validate, with retrospective effect, thirteen state land reform laws."* 

The zamindars of Bihar attacked the validity of the first amend- 
ment itself, primarily on the ground that the Parliament which had 
enacted it by the special majority prescribed by the constitution was 
still the one-house Constituent Assembly acting as Parliament, and 
not the two-house Parliament contemplated by the amending pro- 
visions of the constitution. This attack failed. The Supreme Court 
upheld the first amendment.’® 

At least one of the Supreme Court justices thought that the 
amendment had quite definitely settled the constitutional law as it 
applied to land reform and that further challenges by the zamindars 
must fail. When the Kameshwar Singh case (the High Court decision 
which had led to the first amendment) reached the Supreme Court, 
Chief Justice Sastri had this to say: 

The fact of the matter is the zamindars lost the battle in the last 

round when this Court upheld the constitutionality of (the First 

Amendment, which had) the object, among others, of putting an 

end to this litigation. And it is no disparagement to their learned 


counsel to say that what remained of the campaign has been fought 
with such weak arguments as overtaxed ingenuity could suggest.”° 


SECOND PHASE: FROM THE First AMENDMENT (1951) TO THE 
FouRTH AMENDMENT (1955) LAND REFORM MEASURES 


The majority of his brethren did not agree with the Chief Justice’s 
conclusion in the Kameshwar Singh case. Many more years of litiga- 
tion showed that the zamindars’ lawyers had not yet exhausted their 
ingenuity. 

In the Kameshwar Singh case, three of the five-man Constitu- 


16 12 L.S. Deb., Part 2, 9083 (1951). 
17 “Estates” is here used in a technical sense to describe interests relating to land 
tenures, varying from locality to locality with local forms of tenure. 
18 See article 31B and Ninth Schedule. 
19 Sankari Prasad Singh Deo v. Union of India (1952) S.C.R. 89. 
20 Id. at 99. 
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tion Bench struck down two provisions of the Bihar Land Reform 
in spite of the first amendment. The challenge was no longer based 
on article 14. The grounds of attack which the Justices accepted, in 
varying combinations, were that certain provisions*’ offended (1) 
against an inherent need in eminent domain that an acquisition be for 
a “public purpose” and (2) against entry 42 in the list of concurrent 
Union and state legislative powers which mentioned “principles on 
which compensation for property acquired or requisitioned . . . .” The 
majority held that the entry imposed a duty to fix real principles of 
compensation and that this was not done in the two provisions under 
attack. The decision of the divided court in the Kameshwar Singh 
case was not one of the clearest in the history of the Indian Supreme 
Court. Nevertheless, counsel for landholders pressed on it a new round 
of litigation. In subsequent decisions, however, the ruling was held 
strictly to its special facts and other attacks on land reform legislation 
based on the arguments in the Bikar case have failed. In two com- 
panion cases, decided the same day as the Bihar case, the court 
unanimously upheld the Uttar Pradesh and Madhya Pradesh acts 
abolishing zamindaris and similar estates in land.** In fact the Su- 
preme Court, with one exception** has never again struck down any 
law abolishing intermediaries as being in conflict with the fundamental 
rights. Other land reform legislation reaching the Supreme Court has 
been upheld as constitutional including acts affecting tenants’ security 
of tenure, regulation of rents, consolidation of holdings, and ceilings 
on holdings.** 

The first amendment to'the constitution was enacted before any 
petitions challenging the zamindari-abolition laws and related legisla- 
tion had been decided by the Supreme Court. Accordingly we can 
never know what decisions the court might have reached in the ab- 





21 These provisions vested in the state 50% of arrears of rent due to the landlord 
and excluded from the landlord’s annual income (which served as a basis for computing 
compensation) an arbitrary amount deemed to be required for building works for tenants. 

22 Raya Suriya Pal Singh v. State of Uttar Pradesh (1952) S.C.R. 1056 and 
Vismeshar Rao v. State of Madhya Pradesh (1952) S.C.R. 1020. 

23 In State of Rajasthan v. Rao Manohar Singhji (1954) S.C.R. 279, the court held 
that, under article 14, the state law taking over jagir interests in certain territories in 
the state was invalid unless extended to all territories within the state. Most of the 
zamindari abolition laws have been protected by article 31(4) and (6) as intended by 
the constitution-makers. See statutes and cases noted by Basu, op. cit. supra note 14 
at 362-64 and 366. 

24 See Thakur Raghubir Singh v. State of Ajmer, (1959) S. Ct. Jour. 629 and 
Shri Keshan Singh v. State of Rajasthan (1955) 2 S.C.R. 53 (control of land rents) ; 
State of W. Bengal v. Subodh Gopal Bose (1954) S.C.R. 587 (protection against evic- 
tion); Atma Ram v. State of Punjab, A.LR. (1959) S.C. 519; Sri Ram Ram Narain 
Mehdi v. State of Bombay (1959) (ceilings on land holdings). 
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sence of the first amendment. In any case, whatever doubts may 
have existed concerning the validity of land reform legislation, they 
appear to have been effectively removed by that amendment. 


Takings of Property Other than by Land Reform Measures 


When we move away from land reform measures, however, we 
find a different situation. In the Constituent Assembly debates on 
article 31 the Prime Minister had drawn a distinction between rela- 
tively small compulsory acquisitions of the sort familiar under British 
rule, such as takings for public purposes under the Land Acquisition 
Act, and new large-scale measures of social reform such as the abolition 
of zamindaris: 

Let us be quite clear that there is no question of any appropriation 

without compensation so far as this Constitution is concerned. If 

property is required for public use it is a well established law that 

it should be acquired by the State by compulsion if necessary, and 

compensation is paid and the law has laid down methods of judging 

that compensation. Now, normally speaking in regard to such 
acquisition—what might be called petty acquisition or acquisition 

of small bits of property or even relatively large bits, if you like, 

for the improvement of a town, etc.—the law has been clearly laid 

down. But more and more today the community has to deal with 

large schemes of social reform, social engineering etc. which can 
hardly be considered from the point of view of that individual 
acquisition of a small bit of land or structure.”® 

As we have seen, the controversy among the constitution-makers 
centered largely on the question of what if any compensation should 
be provided in one great scheme of social reform—the abolition of 
zamindaris and related land reforms. These measures having been 
largely removed from the judicial arena by the original exceptions in 
article 31 and by the first amendment, it remained to determine more 
precisely the meaning of the general clause relating to compulsory ac- 
quisition, article 31(2). 

The compromise formula adopted in the original article per- 
mitted review by the courts of laws providing for compulsory ac- 
quisition, unless they fell within one of the exceptions (designed, as 
noted, to protect land reform measures). There was a long controversy, 
however, as to just what judicial review should imply. There were 
differing interpretations among the constitution-makers as to the 
scope of judicial review conferred on the courts by article 31(2). 

The Prime Minister made it clear that he took a very restrictive 
view of the courts’ power to review the amount of compensation al- 
lowed by the legislature.** Sir Alladi Krishnaswami Ayyar, one of the 





25 9 Constituent Assembly Debates (hereafter referred to as C.A.D.) 1192. 
26 It was in this debate that Prime Minister Nehru made his often quoted remarks 
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most respected and influential of the framers, appeared to think that 
“compensation,” even apart from the excepted zamindari-abolition 
measures, need not always mean equivalence in value and made a 
bow to legislative superiority on matters within their competence. He 
pointed out, however, that “if the legislation is a colorable device, a 
contrivance to outstep the limits of the legislative power or ... is a 
fraudulent exercise of the power, the court may pronounce the legis- 
lation to be invalid or ultra vires.””** 

In a third major viewpoint, from Mr. K. M. Munshi who pre- 
sented the compromise formula in the Constituent Assembly, there are 
different nuances, including specific references to compensation as an 
equivalent in value to the property taken.** In the end the power of 
the courts to review cases of compulsory acquisition in the light of 
article 31(2) was saved, but with a clear warning from high places 
that they must exercise the power with circumspection. 

Some laws apart from land reform were saved by article 31(4)- 
(6), by virtue of having been enacted within the prescribed time and 
approved by the President (or because they were “existing” laws when 
the constitution came into effect).*° A considerable number and va- 
riety of disputes involving statutes not saved by those exceptions began 
coming to the courts after the first amendment. Statutes involving 
state acquisitions or interferences with property rights that fell outside 
the land reform program were challenged. Even though some could 
hardly be said to involve “large schemes of social reform,” the gov- 
ernment felt that a growing body of adverse decisions was hampering 
its plans for social and economic development. It finally secured the 
passage of the Constitution (fourth amendment) Act in 1955, to 
curtail the power of the courts to review laws authorizing compulsory 
acquisitions or requisitions or other interferences with private prop- 
erty rights. 


Four cases” decided within the span of a year are the landmarks 





about the limited role of the judiciary in the Indian Constitutional structure: 

“Within limits, no judge and no Supreme Court can make itself a third chamber. 
No Supreme Court and no Judiciary can stand in judgment over the sovereign will of 
Parliament representing the will of the entire community. If we go wrong here and 
there it can point it out, but in the ultimate analysis, where the future of the community 
is concerned, no Judiciary can come in the way.” 9 C.A.D. No. 31, 1159. 

27 9 C.A.D. No. 32, 1271-2. 

28 For a more detailed account of the debate, see Merillat, op. cit. supra note 7. 

29 See Basu, op. cit. supra note 14. 

30 Saghir Ahmed v. State of U.P. (1955) S.C.R. 707, AIR. (1954) S.C. 728, decided 
October 13, 1954; Dwarkadas Shrinivas v. Sholapur Spinning and Weaving Co. Ltd. 
(1954) S.C.R. 674, A.LR. (1954) S.C. 119, decided December 18, 1953; State of West 
Bengal v. Subodh Gopal Bose (1954) S.C.R. 587, A.L.R. (1954) S.C. 92, decided Decem- 
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of this phase, and were primarily responsible for the government’s 
decision to enact the fourth amendment. Many questions have arisen 
and continue to arise under the constitutional provisions relating to 
compulsory acquisitions by the State. Our inquiry here focuses on two 
central issues involved in the four cases: what is the meaning of 
“compensation,” and what sort of taking or deprivation requires the 
payment of compensation? 


What is “Compensation?” 


In 1953, the Supreme Court held in the Bela Banerjee case that 
compensation as used in article 31 of the constitution meant equiva- 
lence in value.*' This case involved a state acquisition of lands under 
the West Bengal Land Development and Planning Act, under which 
compensation was limited to market value on December 31, 1946. 
That date had been chosen to prevent land speculators from bene- 
fiting by the sharp rise in land values that followed the war, inde- 
pendence, and the influx of refugees from Pakistan. Those whose lands 
had been taken for a housing development sought to have the ac- 
quisition set aside on the ground, among others, that the amount paid 
by the State was not compensation within the constitutional meaning 
of the term. 

Both the High Court of Calcutta and the Supreme Court agreed 
with the dispossessed landowners, Harries, C. J., speaking for the High 
Court said that if the compensation offered “is not a proper equivalent 
then it is not compensation and anything which is unjust or unrea- 
sonable can never be regarded as an equivalent.” He concluded: 

The principles on which and the manner in which the com- 
pensation is to be determined are in my view wholly arbitrary, 
and the result may have no relation whatsoever to the market 
value of a land at the date of acquisition.** 


Chief Justice Patanjali Sastri spoke for a unanimous five-man 
Constitution Bench of the Supreme Court in upholding the decision 
of the High Court. ' 


While it is true that the legislature is given the discretionary 
power of laying down the principles which should govern the deter- 
mination of the amount to be given to the owner for the property 
appropriated, such principles must insure that what is determined 
as payable must be compensation, that is, a just equivalent of what 
the owner has been deprived of.** (Emphasis added.) 





ber 17, 1953; and Mrs. Bela Banerjee v. State of West Bengal (1954) S.C.R. 558, A.LR. 


(1954) S.C. 170, decided December 11, 1953. 


31 Mrs. Bela Banerjee v. State of West Bengal (1954) S.C.R. 558, A.LR. (1954) S.C. 


82 ALR. (1951) Calcutta 111, at 115. 
33 Op. cit. supra note 14, at 563. 
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The court, then, declined to interpret the original article 31 of 
the constitution in a way that would have given the legislature a free 
hand to fix any standard or amount of payment it chose. In thus 
checking the legislative will, it brought a quick reaction from govern- 
ment quarters. As already noted, the fourth amendment was enacted, 
forbidding the courts to review the adequacy of compensation. The 
amendment seemed, however, to leave open the question whether there 
could be “principles” for determining compensation other than some- 
thing like market value or other test of actual value to the owner at 
the time of acquisition. In some recent decisions, the high courts have 
shown a disposition to hold that if no payment is made at all in respect 
to part of properties taken over by the State, then in that case at least 
no “principles of compensation” have been laid down. 


What is “Deprivation?” 


The Banerjee case was a straightforward instance of state ac- 
quisition of an isolated parcel of land, of the kind that would normally 
fall under the Land Acquisition Act. The State itself took title, which 
it turned over to a co-operative society for building purposes. In the 
three other major cases now under consideration, the court extended 
the notion of a deprivation sufficient to attract the compensation re- 
quirement to other instances in which state action substantially de- 
prived the owner of benefits of ownership without itself formally 
taking possession of or acquiring title to the property in question. 

In Dwarkadas Shrinivas v. Sholapur Spinning & Weaving Co., 
Ltd.,®° the court held, on the petition of a preference shareholder in 
the Sholapur Co., that an act placing the company in the hands of 
agents appointed by the government was in effect a deprivation of 
property without compensation and therefore invalid under article 31. 

In State of West Bengal v. Subodh Gopal case,** a landlord had 
challenged a West Bengal statute depriving him of the right to evict 
tenants from lands he had earlier purchased at a revenue sale. The act, 
however, also authorized certain increases in rent, a new benefit to the 





34 See Namasivaya v. State of Madras, A.I.R. (1959) Madras 548, and cases there 
cited. A Madras act authorizing state acquisition of lignite bearing land provided 
compensation for the land itself but none for buildings on the land built after passage 
of the act. 

35 (1954) S.C.R. 674; A.I.R. (1954) S.C. 119, decided December 18, 1953. Chiranjit 
Lal v. Union of India (1950) S.C.R. 869, A.I.R. (1951) S.C. 41 involved the same act 
and same company. There the holder of a single ordinary share unsuccessfully chal- 
lenged the validity of the state’s take-over. In the Shrinivas case, the petitioner, a 
preferred shareholder, had been ordered by the government managers of the company 
to pay in additional capital. 

36 1954 S.C.R. 587; A.LR. (1954) S.C. 92, decided December 17, 1953. 
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owner which Chief Justice Sastri thought offset the deprivation of the 
right to evict tenants. On these facts he thought that the impairment 
of the property owner’s enjoyment was not serious enough to call into 
play the requirement for compensation. 

In this decision, the Chief Justice sought to formulate the test 
for distinguishing between cases where governmental interference with 
property rights would require compensation and cases where it would 
not. In terms that would be familiar to American lawyers, he said: 

No cut and dried test can be formulated as to whether in a given 

case the owner is “deprived” of his property within the meaning 

of Article 31; each case must be decided as it arises on its own 

facts. Broadly speaking, it may be said that an abridgement 

would be so substantial as to amount to a deprivation within the 
meaning of Article 31 if, in effect, it withheld the property from the 
possession and enjoyment of the owner, or seriously impaired its 

use and enjoyment by him, or materially reduced its value.*? 


In Saghir Ahmed v. State of Uttar Pradesh, 106 private bus op- 
erators challenged a U.P. law under which the state could take over 
routes previously plied by private operators under license from the 
state, revoking their licenses if need be. The Supreme Court, applying 
the doctrines of the Subodh Gopal and Dwarkadas Shrinivas cases, 
held that even though the state had not itself acquired the right of the 
bus operators, it had deprived them of valuable property (that is, their 
right to use the public highways for paid transportation services) .** 
Mr. Justice Mukherjea, speaking for a unanimous court, had this to 
say: 

The fact that the buses belonging to the appellants have not 
been acquired by the government is . . . not material. The property 

of a business may be both tangible and intangible. Under the 

statute the government may not deprive the appellants of their 

buses or any other tangible property, but they are depriving them 

of the business of running buses on hire on public roads. 


In this cluster of decisions handed down in December, 1953, the 
court had pronounced that the “compensation” required by article 31 
meant equivalence in value at the time an owner was deprived of his 
property, and that the deprivation sufficient to attract the require- 
ment of compensation could be a substantial impairment of the fruits 





37 Id. at 618. 

38 Saghir Ahmed v. State of Uttar Pradesh (1954) S.C.R. 728. Note Mr. Justice 
Mukherjea’s distinction at 735 between the American rule (that, although the public 
has the right to use streets and public ways, use for gain is “special and extraordinary” 
and may be prohibited or regulated) and the Indian, which does not require a franchise 
for the use of highways for gain, “Within the limits imposed by State regulations, any 
member of the public can ply motor vehicles on a public road. To that extent, he can 
also carry on the business of transporting passengers with the aid of the vehicles.” 
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of enjoying property even though the State had not formally acquired 
or taken possession of the property. These holdings, familiar to the 
American constitutional lawyer within the American system, were un- 
acceptable to the Indian Government. They considered the decisions 
embarrassing, and possibly fatal, to plans for the expansion of the 
public sector in industry and commerce and for the regulation of the 
economy in the general public interest. The Constitution (fourth 
amendment) Act was passed in 1955 to override these and other 
awkward decisions. 


The Fourth Amendment and After 


The fourth amendment, among other things, barred the applica- 
tion of article 31(2) to government takings or deprivations of prop- 
erty that do not transfer title or possession to the state. It also barred, 
as against an acquisition or requisition of the kinds specified in article 
31A, any attack based on the “fundamental rights” embodied in 
article 14 (“equality before the law” and “equal protection of the 
law”), article 19 (the rights to acquire, hold and dispose of property 
and to carry on any occupation, trade or business, subject to “reason- 
able restrictions” on the exercise of those rights) and article 31. Thus, 
the amendment protected a broad range of state interventions in 
private business affairs and dealings in property which the govern- 
ment had in mind as parts of its program for economic and social 
advancement. Under the constitution as it now stands, there are still 
certain checks on the government’s powers to take property. There 
must, presumably, be some degree of compensation in cases of ac- 
quisition or requisition.*® The acquisition must be for a “public pur- 
pose.” It must be authorized by a statute. 

The government has even continued to provide a measure of 
indemnity in some cases where it would not be strictly required under 
the constitution in its new form. The Motor Vehicles Act, for ex- 
ample, provides for payments to private transport operators whose 
licenses are cancelled and routes taken over by state-owned services. 
These payments are based on formulae that take into account the 
length of the routes involved and the duration of unexpired terms of 
the licenses involved.*® Some state governments, however, have shown 
considerable ingenuity and persistence in taking measures (some of 
which have been held invalid by the Supreme Court) to circumvent the 
statutory requirement of compensation.** 





39 See Namasivaya v. State of Madras, supra note 34. 

40 Clause 68-G, Motor Vehicles Act 1939 as amended by Motor Vehicles (Amend- 
ment) Act, 1956 (enacted after the fourth amendment to the constitution). 

41 E.g., see ¥Y. Mahaboob Sheriff v. Mysore State Trans. Authority, Bangalore, 
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The central and state governments appear to have used their 
powers to fix the amount of compensation in a way reassuring to the 
investors, particularly where foreign interests are involved. The degree 
of compensation allowed in three major nationalization measures 
enacted after the fourth amendment has apparently been generally 
acceptable to the investors. The State Bank of India Act of 1955, 
taking over the Imperial Bank, provided compensation in a fixed 
amount (about 1765 rupees per share) payable in central government 
securities. The Life Insurance Corporation Act of 1956, taking over 
privately owned life insurance companies, provided three formulae 
for compensation designed to approximate real worth, with the right 
to appeal to a special tribunal in cases where insurers were dissatisfied 
with the determination of the new government corporation. In one 
major state (as distinct from Union) acquisition involving foreign 
interests, the Kolar Gold Mining Undertakings (Acquisition) Act of 
1956 specified in the act itself the amount to be paid to the four 
privately owned companies taken over. According to one report, the 
amount was a compromise between the owners’ claim and the govern- 
ment’s offer, though much closer to the latter.*” 

A more recent nationalization measure, The Coal Bearing Areas 
(Acquisition and Development) Act of 1957 authorizes the govern- 
ment to acquire coal-bearing lands or mining rights in such land. For 
the land itself, the act provides compensation at the market value of 
the land, excluding the value of minerals lying under the land. For 
rights under a mining lease, the compensation is based generally on 
actual expenditures incurred by the previous holder, plus interest.** 

At the political level, there continues to be agitation for nation- 
alization of productive enterprise and services.** The present gov- 
ernments, however, have not only declined to move toward any wide- 





A.LR. (1960) S.C. 321; Shrinivasa Reddy v. State of Mysore, A.I.R. (1960) S.C. 350; 
G. Nageswara Rao v. Andhra Pradesh State Road Trans. Corp., A.I.R. (1959) S.C. 308; 
Moti Lal v. State of Uttar Pradesh, A.I.R. (1951) Allahabad 257. 

42 See Friedmann, “Jgint International Business Ventures in India” (A research 
study of Columbia University Law School, 1959) 42. The same study generally dis- 
cusses nationalization measures at 38-43. 

43 Though the information comes from hearsay, it is perhaps worth noting informal 
reports that the government’s acquisition of mining leases has led to some troublesome 
negotiations with foreign interests regarding compensation. 

44 See e.g., Hindustan Times, Sept. 16, 1959 (report that government was consid- 
ering nationalization of sugar mills); Times of India, Aug. 14, 1959 (government state- 
ment that it was mot considering nationalization of the general insurance business) ; 
Statesman, Aug. 7, 1959 (government planning to state that it was not going to national- 
ize banks); Statesman, Aug. 7, 1959 (ministerial statement that nationalization of elec- 
tricity undertakings is desirable, but not financially feasible except on selective basis) ; 
Times of India, Feb. 7, 1959 (ministerial assurance that private goods transport would 
not be nationalized). 
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spread scheme of nationalization but have shown restraint in using 
their constitutional powers to determine the amount of compensation 
in the few instances where nationalization has taken place. The Prime 
Minister took particular pains to reassure foreign investors when the 
fourth amendment was being debated.*® 


Whatever assurances exist at the political level, the prospective 
foreign investor may want more specific assurances in a legally en- 
forceable form. The American investor may now get this assurance 
through the investment guaranty agreement between the United States 
and India.** That agreement, which earlier had guaranteed the in- 
vestor that his rupee earnings and capital would be convertible into 
dollars, was extended on December 7, 1959, to cover risks of expro- 
priation without adequate compensation. The United States Govern- 
ment undertakes to reimburse in dollars an insured investor for losses 
that may be incurred because of expropriation and is subrogated to 
the rights of the investor in India. The Government of India has under- 
taken first to negotiate the settlement of any claims thus arising and, 
in case a settlement cannot be reached between the two governments, 
to refer the claim to a tribunal of arbitrators for a “final and binding 
determination.” This commitment by the Government of India is pre- 
sumably considered consistent with the provision of the Indian Con- 
stitution (as amended by the fourth amendment) that no law pro- 
viding for compulsory acquisition or requisition shall, under article 
31(2) “be called in question in any court on the ground that the com- 
pensation provided by law is not adequate.” 


On the occasion of signing the agreement relating to expropria- 
tion, the Indian representative issued a statement saying, among other 
things, 


The principles embodied in the Agreement signed today by both 
our countries are the same as those embodied in our Constitution. 
This states that should at any time for any reasons an industrial 
enterprise be nationalized, appropriate compensation will be paid. 
. . . With the signing of this agreement American investment in 
India will have the same guarantee of safety from the American 
Government that it has always had from the Indian Govern- 
ment.*7 





45 The Prime Minister stated: “I am always surprised to hear this proposal being 
put forward repeatedly: confiscate or expropriate foreign capital. Anything which is 
more unthinkable, unthought of and unrealistic—I cannot imagine; it has no relation 
to reality—this kind of thing—quite apart from what we may do within our country. . . 
No country wants to break its international relations or its credit in the world by doing 
this kind of thing in order to save some money—a few crores (tens of millions) or a 
few millions.” 3 L.S. Deb. Part 2, 4840 (1955). 

46 Authorized by § 413(b)(4) of the Mutual Security Act of 1954, as amended 

47 Dept. of State Press Release No. 842, December 7, 1959. 
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In the light of the foregoing discussion, this will be seen as a 
statement of intention, practice, and policy rather than as an accurate 
summary of Indian constitutional law. The legal protection given by 
the original article 31 has been greatly restricted by later amendments. 
Indeed, the principal remaining haven for the property owner or 
private businessman (if he is a citizen) who considers himself ag- 
grieved by state intervention is now found, not in article 31, but in 
article 19. 


THE CITIZEN’s R1cGHT TO Hotp PROPERTY AND CONDUCT A 
BusINEss: ARTICLE 19(1) 


Specific Interests in Property under Article 19 


Two clauses of article 19(1) provide that “all citizens shall have 
the right . . . to acquire, hold, and dispose of property, and . . . to carry 
on any occupation, trade or business.” These rights are qualified by 
later clauses enabling the State to make laws imposing “reasonable 
restrictions” on the exercise of the rights “in the interests of the gen- 
eral public.” 

At one time some of the Supreme Court took the view that these 
guarantees related to the capacity of Indian citizens to own property 
and carry on a business and did not protect a citizen’s interest in a 
particular piece of property or business from state interference.*® 

In a series of later cases, however, it became established doctrine 
that article 19(1)(f) and (g) is available to protect specific property 
rights of individual citizens against “unreasonable” state restrictions.*® 





48 See State of W. Bengal v. Subodh Gopal Bose (1954) S.C.R. 587 at 596-99. Chief 
Justice Sastri found some support for this view in sections 111 and 298 of the Govern- 
ment of India Act, 1935, which forbade the state to impose “disabilities” on British 
subjects in India or Indian subjects to hold property or carry on business on grounds 
of religion, place of birth, descent or color. In the Indian Constitution, however, pro- 
tection against discrimination on these grounds is found in articles 15 and 16. 

See also Basu, op. cit. supra note 14, at 227-29 who, writing in 1955, concluded that 
“the uncertainty of the boundary between article 19(1)(f) and article 31(1) continues.” 

49 See Diwan Sugar and General Mills (Private) Ltd. v. Union of India A.LR. 
(1959) S.C. 626; Express Newspapers, Ltd. v. Union of India A.I.R. (1958) S.C. 578; 
Bombay Dyeing & Mfg. Co. v. State of Bombay A.ILR. (1958) S.C. 328; M.C.VS. 
Arunachala Nadar v. State of Madras; Ch. Tiku Ramji v. State of Uttar Pradesh (1956) 
S.C.R. 393; Bijay Cotton Mills v. State of Ajmer (1955) S.C.R. 752; Comm’r Hindu 
Religious Endowments, Madras v. Swamiar of Sri Shirar Mutt, (1954) S.C.R. 1005; 
Harishankar Bagla v. Madhya Pradesh (1955) S.C.R. 380; Messrs. Dwarka Prasad Laxmi 
Narain v. State of U.P. (1954) S.C.R. 803; State of Rajasthan v. Nath Mal (1954) 
S.C.R. 982, A.L.R. (1954) S.C. 307; Saghir Ahmed v. State of Uttar Pradesh, A.I.R. 
(1954) S.C. 728; Raghubir Singh v. Court of Wards, Ajmer, A.I.R. (1953) S.C. 373; 
Mohammad Yasin v. The Town Area Committee, Jalalabad (1952) S.C.R. 572. 
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“Restriction” and “Deprivation” 


Clearly, on this view of article 19, there might be considerable 
overlap with article 31. An aggrieved property owner or businessman 
(if he was a citizen) might, and often did, claim both that a particular 
state intervention had deprived him of his property without compensa- 
tion (under article 31) and had unreasonably restricted his right to 
hold property or carry on a trade or business (under article 19). 

Initially, the Supreme Court tended toward the conclusion that 
if a “restriction” (the article 19 term) on the exercise of a property 
right or conduct of a business was so severe as to be “total,” and 
therefore a “deprivation” (the article 31 term), then its constitution- 
ality must be tested under article 31. Article 19 would not apply. This 
rather conceptualist approach got its start in the decision in Gopalan’s 
case,’ decided early in 1950 shortly after the constitution came into 
effect. The case involved the question of whether the Preventive De- 
tention Act was inconsistent with the citizen’s rights guaranteed by 
article 19(1), particularly the right to freedom of movement “through- 
out the territory of India.” The court held that the “reasonable re- 
strictions” on rights authorized by that article were different from the 
“deprivation” of personal liberty mentioned in article 21. In so hold- 
ing, one of the Justices went further in a dictum to state that if a 
citizen was deprived of his property within the meaning of article 31, 
he could not complain that his rights under article 19 had been in- 
fringed, for he had no property right that could be considered as 
“restricted.””*? . 

More than four years later, in State of Bombay v. Bhanji Munji,"* 
the court applied this reasoning when occupiers of leased premises 
were challenging a land requisition act under which they were to be 
ousted from their premises. The court held that article 19(1)(f) did 
not apply: “when there is a substantial deprivation of property which 
is already held and enjoyed, one must turn to Article 31 to see how 
that is justified.”™* 

With the enactment of the fourth amendment, barring the ap- 
plication of article 31 to interferences other than direct state acquisi- 
tion or requisition, the possibility of applying article 19 to other sub- 
stantial deprivations assumed a new importance. May a state “dep- 
rivation” of property of a kind no longer challengeable under article 
31 still be attacked under article 19? For a long time after the fourth 
amendment, the court declined to make a direct pronouncement on 


50 A.K, Gopalan v. State of Madras (1950) S.C.R. 88; A.LR. (1950) S.C. 27. 

51 Jd. S.C.R. at 304. 

52 State of Bombay v. Bhanji Munji, (1955) S.C.R. 777; A.LR. (1955) S.C. 41. 
53 Jd. at 780 and 44. 
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the question. In the past year, however, two decisions seem to have 
settled the matter.” 

In Narendra Kumar v. Union of India,” the court dealt with a 
government order, under the Essential Commodities Act, which reg- 
ulated trade in copper. One part of the order controlled the price of 
imported copper at a level that would make impossible a profit for 
middlemen between importers and industrial users. Another part for- 
bade the acquisition of copper by anyone except under a permit issued 
by the Controller “in accordance with such principles as the Central 
Government may from time to time specify.” The government later 
issued instructions under which permits were to be issued only to in- 
dustrial users, cutting out middlemen altogether. 

The court’s decision turned on the failure to issue these instruc- 
tions in the Official Gazette. It felt called upon, however, to decide 
whether the elimination of dealers through the price control order 
and the ban on permits to them amounted to “a mere restriction on the 
rights under article 19(1)(f) and 19(1)(g) or goes beyond restric- 
tion.” 

The court concluded, after an examination of earlier cases and 
the apparent intention of the drafters of the constitution, that a “pro- 
hibition” on the exercise of rights was a form of “restriction.” It then 
went on to examine the reasonableness of the restrictions contained in 
the copper order under article 19(1). The court found the restrictions 
substantively sound (as a reasonable regulation of trade in an im- 
portant scarce commodity) but procedurally bad since the govern- 
ment had not satisfied the legislated requirements for publishing orders 
under the act. 


The court did not explicitly deal with the contention (which does 
not appear to have been developed in argument before them) that a 
severe restriction of the kind involved in the copper order could be 
regarded as a “deprivation” of property which must be considered 
solely in terms of artigle 31. It did, however, adopt the view that the 
issue before it could not be decided by a conceptualistic distinction 
between “restriction” and “prohibition.” 


A few months later, in K. K. Kochunni v. State of Kerala and 





54 The fourth amendment also materially alters the guarantees under article 19. 
A new article 31A provided that laws of certain specified kinds affecting rights in land, 
state management or regulation of the private management or regulation of the private 
management of companies, and rights arising under mineral leases, should not be held 
invalid on the ground that they are inconsistent with any of the rights conferred by 
articles 14, 19 or 31, subject to the requirements of Presidential assent for state acts. 
For full text, see appendix infra p. 644. 

55 Writ Petition No. 85 of 1958, decided December 3, 1959; not yet reported. 
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Madras,*®® the court explicitly held “that a law made depriving a 
citizen of his property shall be void, unless the law so made complies 
with the provisions of Cl. (5) of Article 19 of the Constitution.” There, 
the court was dealing with a state law providing that a certain local 
form of estate in land should be deemed to be another form of estate 
with the result that the owner’s interest would have passed to others 
in his joint family. The court held that this deprivation must be tested 
for reasonableness under article 19(5) and found it unreasonable. They 
distinguished the Gopalan case on the ground that it involved personal 
liberty rather than property interests. They also disinguished the 
Bhanji Munji case on the ground that the fourth amendment, by 
restricting the application of article 31(2) to instances where the State 
acquired or requisitioned property, had leit other instances of dep- 
rivation to be tested by the requirement that they be authorized by 
“law.” Such a law, in their view, must satisfy the requirements of 
article 19, imposing reasonable restrictions in the interest of the 
general public. 

This far-reaching decision was reached by a Constitution Bench 
divided three to two. It has important implications not only for prop- 
erty rights but personal liberties. Would the Gopalan case, for ex- 
ample, not be decided differently, reading into the phrase “procedure 
established by law” a requirement that the “law” be tested for rea- 
sonableness under article 19? In the Kochunni case, Mr. Justice 
Subba Rao, speaking for the majority, commented that some of the 
court would now be inclined to agree with Mr. Justice Fazl Ali’s dis- 
sent in the Gopalan case but added that the court is bound by the 
judgment in that case. 

In any event, it may be taken for granted that litigants, in matters 
involving both property rights and personal liberties, will press the 
advantage offered by the Kochunni judgment. It is not unusual for 
the Indian Supreme Court, in close and important questions, par- 
ticularly those possibly leading to important new doctrines, to con- 
stitute a special bench of all members of the court, or at least a larger 
number than the usual five on the Constitution Bench. Perhaps the 
issues in the Kochunni case will again be argued before a larger num- 
ber of justices. 

Always to be taken into account is the amending power. The 
decision in the Kochunni case is bound to be somewhat distasteful to 
government authorities. Will it lead to another constitutional amend- 
ment revamping the fundamental rights relating to property rights 
and personal liberties? 





56 Writ Petitions No. 443 of 1955 and 40 and 41 of 1956, decided May 4, 1960; 
not yet reported. 
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“Reasonable Restrictions” and Economic Regulation 


Normally, of course, government restrictions on the exercise of 
property rights or conduct of a trade or business will fall short of 
“deprivation” or “total restriction.” Rather they will take the form of 
regulatory measures. Among the most important have been the Essen- 
tial Supplies (Temporary Powers) Act of 1946 and its successor, the 
Essential Commodities Act of 1955. A considerable body of consti- 
tutional doctrine has grown up about the application of article 19 to 
such regulatory measures—an important field of law that cannot be 
dealt with here.** 

We ought, however, at least to note briefly one important line of 
cases dealing with situations that border upon state deprivation of 
property without compensation in some of which litigants have indeed 
invoked article 31 along with article 19. 

The Central Government has had broad powers, dating from 
British wartime controls, to control the purchase, sale, production, 
supply and distribution of essential commodities. Producers and 
dealers of such commodities, of course, have tested the constitution- 
ality of these controls in the courts. The first important case to reach 
the Supreme Court involved a state coal control order, issued under 
the Essential Supplies Act of 1946. Coal dealers challenged the order 
on the ground that it fixed a price that was unreasonably low and that 
the licensing authority’s power to grant and revoke licenses was ar- 
bitrary and uncontrolled by higher authority. They failed on the first 
point (the court finding no evidence that the prices were unjust) but 
succeeded on the second. The court held that uncontrolled discretion 
granted to the Controller was an unreasonable restriction on the 
dealers’ right to carry on business.** 

Two months later the court held invalid a state food grains con- 
trol order which authorized certain officials to freeze stocks of grain 
in dealers’ hands and to requisition the stocks at a price fixed by the 
officials. The court held that the price-fixing power was too broad and 
unregulated, pointing out that the authorities could (as they in fact 
had done according to the affidavits of the grain dealers) buy the 
stocks at a price lower than the dealers had paid for them and then 
make a profit by selling at a higher controlled price. The court held 
the order void under both article 19(1)(g) and 31(2).%° 


57 Dr. M. P. Jain, Reader in the Delhi University Law Faculty, recently did a study 
of the Essential Commodities Act and its predecessor acts which may soon become 
available from the Indian Law Institute in New Delhi. 

58 Messrs. Dwarka, Prasad, Laxmi, Narain v. State of Uttar Pradesh (1954) S.C.R. 
803, decided January 11, 1954. 

59 State of Rajasthan v. Nath Mal (1954) S.C.R. 982, decided March 13, 1954. 
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In later cases, however, the court has shown little disposition to 
interfere with the regime of regulation set up under the essential sup- 
plies acts. The court, upholding an order requiring that permits be 
obtained to transport cotton cloth, went on to declare valid the main 
authorizing sections of the act which conferred broad powers to con- 
trol and regulate prices, movement, and production of essential com- 
modities. Since then, the court has tended to uphold specific orders 
and notifications issued under the authority of the act, even when 
dealers have alleged and offered evidence that they have been forced 
to sell at prices lower than their cost.” 

If one may hazard a guess at the future development of law re- 
lating to commodity regulation, it would be along the following lines: 
(1) Improved administrative procedures may be developed to assure 
that control authorities take into account more definitely prescribed 
factors in arriving at decisions on prices, requisition of stocks and the 
like. (2) Parties affected by orders may be given greater opportunity 
to represent their views at the rule-making stage and have more re- 
course to administrative appeal.” 


Corporations as “Citizens” 


One difference between articles 31 and 19 is important for non- 
Indians. Article 31 applies to “persons,” including aliens and corpora- 
tions. Article 19 applies only to “citizens.” 

It would seem clear that aliens, and probably corporations, are 
excluded from the benefits of article 19. Part II of the constitution, 





For earlier high court decisions upholding grain requisition schemes see Atulya Kumar 
v. Director of Procurement and Supply, A.I.R. (1953) Calcutta 548 and Mohammed 
Anzar Husnan v. State of Bihar, A.I.R. (1952) Patna 220. In the Calcutta case, Mr. 
Justice Sinha gave an eloquent reminder of the special situation then prevailing in India: 
“The stark reality confronts us that there is not enough food to go round and parts of 
the country are constantly verging on conditions of acute shortage and even famine. . . 
To talk of the fundamental right to hoard as one pleases, to profiteer as one pleases, 
to be the Lord of one’s Manor and Fief, all this sounds edifying under certain given 
circumstances of peace and plenty, but it is a mockery when a man’s brother sits out 
in the pavement naked and unfed.” 

69 Union of India v. Messrs. Bhanamal Gulzarimal Ltd., A.I.R. (1960) S.C. 475; 
Narendra Kumar v. Union of India, A.I.R. (1960) S.C. 430; Diwan Sugar & Gen. Mills 
(Private) Ltd. v. Union of India, A.I.R. (1959) S.C. 620; Lord Krishna Sugar Mills 
Ltd. v. Union of India, A.I.R. (1959) S.C. 1124; N.R. Chirangi Lal v. State of Bihar, 
A.LR. (1959) Patna 268. 

61 See comments of Mr. Justice Hidayatullah (now on the Supreme Court) in State 
v. Haidarali, A.I.R. (1957) Madhya Pradesh 179. But see also statement by Mr. Justice 
Wanchoo in the Dirvan Sugar case: “It is enough to say that we are here dealing with 
the power of the Central Government to fix prices in the interests of the general public. 
It is in these circumstances absurd to expect that there would be some provision by way 
of appeal or otherwise against this power.” 
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dealing with citizenship, speaks only in terms of natural persons. 
Moreover, the recent Citizenship Act does nothing to extend the def- 
inition to include artificial persons. Some High Court and Supreme 
Court decisions, however, indicate that a corporation (at least one 
organized in India and wholly owned by Indian citizens) may be con- 
sidered a citizen for the purposes of that article. 

A dictum of Mr. Justice Mukherjea in Chiranjit Lal v. Union of 
India® appears to have established the notion that corporations can 
qualify as citizens under article 19: 

The fundamental rights guaranteed by the Constitution are avail- 

able not merely to individual citizens but to corporate bodies as 

well except where the language of the provision or the nature of 

the right compels the inference that they are applicable only to 

natural persons. 


In that case, however, the rights of an individual shareholder, not 
of a corporation, were in issue. Moreover, article 19 is one in which 
“the language of the provision” would seem to exclude its application 
to any but natural persons. The only full judicial discussion of the 
point is found in Chamarbaugwalla’s case.** Chief Justice Chagla of 
the Bombay High Court (now the Indian Ambassador to the United 
States) examined and applied Mr. Justice Mukherjea’s dictum, which 
he interpreted to mean that one 

must look at the content of the fundamental right and if you find 

that the nature of that right is such that it is not possible to 

confine it merely to natural persons, then the Court must come 

to the conclusion that a corporation is as much entitled to that 

right as an individual citizen.®* 

Accordingly, he felt impelled to the conclusion that the rights 
conferred by article 19(1)(f) and (g) “can be enjoyed as much by a 
corporation as by a natural person.” Chief Justice Chagla recognized 
a difficulty. How Indian must a corporation be to qualify as a citizen? 
On this he said: 

Sufficient unto the day is the constitutional difficulty thereof, and 

I think it is sufficient to decide this case on the facts before us 

where all the shareholders are Indian citizens, and all the directors 

are Indian citizens. If a case arises where the shareholders are not 

citizens, then the Court may well consider whether the particular 

corporation is a citizen or not.® 

When the Chamarbaugwalla case came up on appeal, the Supreme 
Court reached its decision on other grounds. Only one glancing ref- 





62 A.ILR. (1951) S.C. 41 at 44. 

63 State of Bombay v. R. M. D. Chamarbaugwalla, A.I.R. (1956) Bombay 1. 
64 Jd. at 18. 
65 Jd. at 19. 














1960] INDIAN PROPERTY RIGHTS 639 


erence is found to the question in Chief Justice Das’ judgment. It is 
not necessary, he said, “for us on this occasion to consider whether a 
company is a citizen within the meaning of Article 19 and indeed the 
point has not been argued before us.”®* 

At least two points throw some doubt on Chief Justice Chagla’s 
conclusion on this question. At one point he seems to assume that if 
article 19(1)(f) and (g) did not apply to corporations, then they 
would not have a right to acquire property or carry on a business, and 
that such an intention could not be imputed to the Constituent As- 
sembly. Here one wonders whether there is some confusion between 
corporate powers, which would be conferred by such legislation as the 
Companies Act, and fundamental rights. Article 19 does not confer 
powers; it protects powers of a citizen (or rights, if one prefers) 
against unreasonable invasion by the state. 

Chief Justice Chagla also noted that article 11 of the constitution 
confers on Parliament the power “to make any provision with respect 
to the acquisition and termination of citizenship and all other matters 
relating to citizenship.” At the time of the High Court’s decision in the 
Chamarbaugwalla case, Parliament had not yet exercised this power. 
In 1955 Parliament did enact a Citizenship Act which still dealt with 
the subject solely in terms of natural persons. It did not act on the 
invitation implied in the court’s statement that “it would be perfectly 
competent (for Parliament) to provide that a corporation satisfying 
certain conditions should be deemed to be a citizen for the purposes 
of Article 19(1).” 

In 1959, the Calcutta High Court directly held that “the peti- 
tioner, being a corporation, is not entitled to the fundamental rights 


granted under Article 19 which is available only to a ‘citizen’.”* 


The Supreme Court has never pronounced directly on the point. 
In a substantial number of cases, however, the court has discussed 
the application of article 19(1)(f) and (g) (the clauses of interest 
here) to corporate parties as if they could claim the article’s protec- 
tion.** In at least one case, the government’s argument in a High 





66 A.T.R. (1957) S.C. 699 at 721. 

67 Cherry Hosiery Mills v. S. K. Ghose A.I.R. (1959) Calcutta 397. 

68 Union of India v. Messrs. Bhanamal Gulziramal, A.I.R. (1960) S.C. 475. Messrs. 
Fedco Ltd. v. S. N. Bilgrami, A.I.R. (1960) S.C. 415; Lord Krishna Sugar Mills Ltd. v. 
Union of India A.I.R. (1959) S.C. 1124; Diwan Sugar Mills v. Union of India A.I.R. 
(1960) S.C. 626. Messrs. Fedco, Ltd. v. S. N. Bilgrami, A.I.R. (1960) S.C. Express 
Newspaper (Private) Ltd. v. Union of India A.I.R. (1958) S.C. 578. Bombay Dyeing 
& Mfg. Co. v. State of Bombay A.I.R. (1958) S.C. 328. State of Bombay v. R.M.D. 
Chamarbaugwalla, A.I.R. (1957) S.C. 699. Bijay Cotton Mills. Ltd. v. State of Ajmer 
(1955) S.C.R. 752. M. B. Cotton Association Ltd. v. Union of India, A.I.R. (1954) 
S.C. 634. 
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Court, that corporations could not be considered as citizens, was not 
pressed before the Supreme Court.” It appears that the government’s 
legal representatives have acquiesced in the application of article 19 
to corporations. One could not conclude, however, that the same 
restraint in advocacy would be shown if a corporation’s shareholders 
and directors were not Indian citizens. 

In any event, an impressive body of precedent has developed for 
treating Indian-owned corporations as citizens for the purposes of 
article 19. Difficult questions would be bound to arise if a corporation 
with non-Indian attributes (such as a foreign share in the capital stock 
or foreign management) petitioned the court. Such difficulties, and 
any continuing doubts as to the status of wholly Indian corporations, 
might be resolved by legislation defining what, if any, persons other 
than natural citizens should be regarded as citizens. 


CONCLUSION 


Some Indians who advised on the drafting of the Government of 
India Act of 1935 (the direct ancestor of the Indian Constitution) 
pressed for the inclusion of a Bill of Rights. The British are seldom 
true believers in the efficacy of guaranteed fundamental rights in a 
written constitution, and the Joint Committee on Indian Constitutional 
Reform overruled the proponents. A Bill of Rights, the Committee 
said, would probably have to be cast in such general terms that it 
would be unenforceable in the courts. If drafted tightly enough to be 
legally effective, it would unduly hinder the legislature.” 

The drafters of the Government of India Act, however, made an 
important exception. In reaction to Indian political agitation for land 
reform and expropriation measures, they thought it wise to insert some 
safeguards for private property."' Section 299 of the act became the 
forerunner of article 31 of the Indian Constitution. Thus, the “right 
to property” has had the longest history in India’s constitutional ex- 
perience with fundamental rights. In this field more clearly than most 
we see an effort to compromise between the British and American 
medels of constitutional protection of personal liberties against state 
action. 

There is a risk that India, seeking the best of both constitutional 
worlds, may get the worst. The British guarantees of citizens’ rights 
rest on parliamentary self-restraint, reinforced by a long history that 
has rooted those guarantees in the national tradition and by a strong 





69 Chamarbaugwalla’s case, supra notes 63 and 66. 
70 1 Report of the Joint Committee on Indian Constitutional Reform (1934) Part I, 


par. 366. 
™1 Jd., par. 369. 
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and alert opposition party in Parliament. India has not the same 
history. Moreover, the tradition in India is radically different from 
the British tradition in relation to personal liberty, growing from 
the need of foreign rulers to retain great discretionary and veto powers 
in their executive authorities. A strong opposition party which could 
form an alternative government based on the same basic principles has 
not yet developed in India. 

Thus, the British model is not readily transferrable to India. 
The American model, on the other hand, has not been wholly adopted. 
The amending process, as we have seen, is little different from the 
ordinary legislative process, bringing fundamental rights within reach 
of parliamentary majorities. The brave words and ringing declarations 
of “fundamental rights” may give an appearance that those rights 
are protected by judicial process in greater degree than they actually 
are. 

The history of the constitutional provisions regarding property 
rights seems at first glance to confirm these fears. The government and 
legislature have twice made very substantial amendments, in each 
instance overriding in detail court decisions embarrassing to the gov- 
ernment and placing specific statutes beyond challenge on any grounds. 

From another point of view, however, it could be said that the 
complicated amendments have been restricted to deal only with the 
effects of particular judicial interpretations which the government 
found would seriously embarrass its plans for India’s national de- 
velopment.” In other words, only those specific amendments have 
been made which the government felt it had to make in the national 
interest. Moreover, whatever differences of opinion there might be on 
the merits of the court’s interpretations it can hardly be said that it 
has been cowed, in dealing with property rights, by the Damoclean 
sword of the amending power. The very large number of writ petitions 
that have come to the courts under the fundamental rights” attests 
to the nation’s awareness of the protection they offer and insures a 
vigorous public discussion of proposed changes in press and Parlia- 
ment. (It also attests to the complexity of the constitution, which led 
Sir Ivor Jennings to comment: “The most lucrative profession in India 
promises to be that of a constitutional lawyer.”’)** 

The history of the rights relating to property in the first decade 
of the Indian Constitution, while confirming the risks inherent in the 
easy amending clause, also shows the vitality of those rights. Indeed, 
one may speculate whether a more rigid constitution, in which the 





72 See Basu, op. cit. supra note 14. 
73 See note 3 supra. 
74 Jennings, Some Characteristics Of The Indian Constitution, 50. 
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framers tried to prescribe once and for all the rights in this highly 
controversial field, might not have resulted in intolerable strains to 
the whole structure of rights enforceable in the courts. 


APPENDIX 





CONSTITUTION OF INDIA 


RIGHT TO FREEDOM 


19. (1) All citizens shall have the right— 


(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions; 

(d) to move freely throughout the territory of India; 

(e) to reside and settle in any part of the territory of India; 

(f) to acquire, hold and dispose of property; and 

(g) to practice any profession, or to carry on any occupation, 
trade or business. 


(2) Nothing in sub-clause (a) of clause (1) shall affect the oper- 
ation of any existing law, or prevent the State from making any law, in so 
far as such law imposes reasonable restrictions on the exercise of the right 
conferred by the said sub-clause in the interests of the security of the State, 
friendly relations with foreign States, public order, decency or morality, or 
in relation to contempt of Court, defamation or incitement to an offense. 

(3) Nothing in sub-clause (b) of the said clause shall affect the oper- 
ation of any existing law in so far as it imposes, or prevent the State from 
making any law imposing, in the interests of public order, reasonable 
restrictions on the exercise of the right conferred by the said sub-clause. 

(4) Nothing in sub-clause (c) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent the State 
from making any law imposing, in the interests of public order or morality, 
reasonable restrictions on the exercise of the right conferred by the said 
sub-clause. 

(5) Nothing in sub-clauses (d), (e) and (f) of the said clause shall 
affect the operation of any existing law in so far as it imposes, or prevent 
the State from making any law imposing, reasonable restrictions on the 
exercise of any of the rights conferred by the said sub-clauses either in 
the interests of the general public or for the protection of the interests of 
any Scheduled Tribe. 

(6) Nothing in sub-clause (g) of the said clause shall affect the oper- 
ation of any existing law in so far as it imposes, or prevent the State from 
making any law imposing, in the interests of the general public, reasonable 
restrictions on the exercise of the right conferred by the said sub-clause, 
and, in particular, nothing in the said sub-clause, shall affect the operation 
of any existing law in so far as it relates to, or prevent the State from making 
any law relating to,— 


(i) the professional or technical qualification necessary for prac- 
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ticing any profession or carrying on any occupation, trade or 


business, or 


(ii) 


the carrying on by the State, or by a corporation owned or 


controlled by the State, of any trade, business, industry or 
service, whether to the exclusion, complete or partial, of citi- 


zens, or otherwise. 


RIGHT OF PROPERTY 
Compulsory Acquisition of Property 


31. (1) No person shall be deprived of his property save by authority 


of law. 
(Original Constitution) 


(2) No property, movable or im- 
movable, including any interest in, 
or any company owning, any com- 
mercial or industrial undertaking, 
shall be taken possession of or ac- 
quired for public purposes under 
any law authorising the taking of 
such possession or such acquisition, 
unless the law provides for compen- 
sation for the property taken posses- 
sion of or acquired and either fixes 
the amount of the compensation, or 
specifies the principles on which, and 
the manner in which, the compensa- 
tion is to be determined and given. 


(Constitution as now Amended) 


(2) No property shall be com- 
pulsorily acquired or | requisitioned 
save for a public purpose and save 
by authority of a law which provides 
for compensation for the property so 
acquired or requisitioned and either 
fixes the amount of the compensa- 
tion or specifies the principles on 
which, and the manner in which, the 
compensation is to be determined 
and given; and no such law shall be 
called in question in any court on 
the ground that the compensation 
provided by law is not adequate. 


(2A) Where a law does not pro- 
vide for the transfer of the ownership 
or right to possession of any proper- 
ty to the State or to a corporation 
owned or controlled by the State, it 
shall not be deemed to provide for 
the compulsory acquisition or requi- 
sitioning of property, notwithstand- 
ing that it deprives any person of his 


property. 


(3) No such law as is referred to in clause (2) made by the Legislative 
of a State shall have effect unless such law, having been reserved for the 
consideration of the President, has received his assent. 


(4) If any Bill pending at the commencement of this Constitution in 





the Legislature of a State has, after it has been passed by such Legislature, 
been reserved for the consideration of the President and received his assent, 
then, notwithstanding anything in this Constitution, the law so assented 
to shall not be called in question in any court on the ground that it contra- 
venes the provisions of clause (2). 


(5) Nothing in clause (2) shall affect— 


(a) the provisions of any existing law other than a law to which 
the provisions of clause (6) apply, or 
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(i) for the purpose of imposing or levying any tax or 


penalty, or 


(ii) 


for the promotion of public health or the prevention of 


danger to life or property or 


(iii) 


in pursuance of any agreement entered into between the 


Government of the Dominion of India or the Govern- 
ment of India and the Government of any other coun- 
try, or otherwise, with respect to property declared by 
law to be evacuee property. 


(6) Any law of the State enacted not more than eighteen months be- 
fore the commencement of this Constitution may within three months from 
such commencement be submitted to the President for his certification; and 
thereupon, if the President by public notification so certifies, it shall not 
be called in question in any court on the ground that it contravenes the 
provisions of clause (2) of this article or has contravened the provisions of 
sub-section (2) of section 299 of the Government of India Act, 1935. 


(Added by First Amendment Act, 
1951) 
31A. Savings of laws providing 
for acquisition of estates, etc.— 


(1) Notwithstanding anything in 
the foregoing provisions of this Part, 
no law providing for the acquisition 
by the State of any estate or of any 
rights therein or for the extinguish- 
ment or modification of any such 
rights shall be deemed to be void on 
the ground that it is inconsistent 
with, or takes away or abridges any 
of the rights conferred by, any pro- 
visions of this Part: 





(As Amended by Fourth Amendment 
Act 1955) 


31A. (1)Notwithstanding any- 
thing contained in article 13, no law 
providing for— 


(a) the acquisition by the State of 
any estate or of any rights therein 
or the extinguishment or modifica- 
tion of any such rights, or 


(b) the taking over of the man- 
agement of any property by the 
State for a limited period either in 
the public interest or in order to se- 
cure the proper management of the 
property, or 


(c) the amalgamation of two or 
more corporations either in the pub- 
lic interest or in order to secure the 
proper management of any of the 
corporations, or 


(d) the extinguishment or modi- 
fication of any rights of managing 
agents, secretaries and treasurers, 
managing directors, directors or man- 
agers of corporations, or of any vot- 
ing rights of shareholders thereof, or 


(e) the extinguishment or modifi- 
cation of any rights by virtue of 
any agreement, lease or licence for 
the purpose of searching for, or win- 
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ning, any mineral or mineral oil, or 
the premature termination or cancel- 
lation of any such agreement, lease 
or licence, shall be deemed to be void 
on the ground that it is inconsistent 
with, or takes away or abridges any 
of the rights conferred by article 14, 
article 19 or article 31: 


Provided that where such law is a law made by the Legislature of a 
State, the provisions of this article shall not apply thereto unless such law, 
having been reserved for the consideration of the President, has received his 
assent. 

(Added by First Amendment Act, 1951) 

(2) In this article — 

(a) The expression “estate” shall, in relation to any local area, 
have the same meaning as that expression or its local equiva- 
lent has in the existing law relating to land tenures in force 
in that area, and shall also include any jagir, inam or muafi or 
other similar grant. (and in the States of Madras and Kerala, 
any jannam right) ;+ 

(b) the expression “rights,” in relation to an estate, shall in- 
clude any rights vesting in a proprietor, sub-proprietor, under- 
proprietor, tenure-holder (raiyat, under-raiyat)' or other in- 
termediary and any rights or privileges in respect of land 
revenue. 


(Footnote 1. Inserted by Fourth Amendment Act) 

31B. Validation of Certain Acts and Regulations.— 

Without prejudice to the generality of the provisions contained in arti- 
cle 31A, none of the Acts and Regulations specified in the Ninth Schedule 
nor any of the provisions thereof shall be deemed to be void, or ever to 
have become void, on the ground that such Act, Regulation or provision is 
inconsistent with, or takes away or abridges any of the rights conferred by, 
any provisions of this Part, and notwithstanding any judgment, decree or 
order of any court or tribunal to the contrary, each of the said Acts and 
Regulations shall, subject to the power of any competent Legislature to 
repeal or amend it, continue in force. 


Seventh Schedule 


List I — Union List [Matters with respect to which Parliament has 
exclusive power to make laws, under Article 246]. 

Entry 33. Acquisition or requisitioning of property 
for the purposes of the Union [Ed. note: included in the 
original Constitution; omitted by sec. 26, Seventh Amend- 
ment Act, 1956]. 

List II — State List [Matters with respect to which the State Legis- 
lature have exclusive powers to make laws, under Art. 
246]. 

Entry 36. Acquisition or requisitioning of property, 
except for the purposes of the Union, subject to the pro- 











646 


List III — 
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visions of entry 42 of List III. [Included in the original 
Constitution; omitted by sec. 26, Seventh Amendment 
Act, 1956.] 


Concurrent List [Matters with respect to which both Par- 
liament and State Legislatures have power to make Laws, 
under Article 246]. 

Entry 42. Principles on which compensation for 
property acquired or requisitioned for the purposes of the 
Union or of a State or for any other public purposes is to 
be determined, and the form and the manner in which 
such compensation is to be given. 

[ This entry, included in the original Constitution, was 
replaced by the following, under the Seventh Amendment 
Act, 1956.] 

Entry 42. Acquisition and requisitioning of property. 
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COMMENT 


STATE IMMUNITY FROM TORT LIABILITY AS 
AFFECTED BY COMPETITIVE BUSINESS 
ACTIVITY 


The doctrine of sovereign immunity is an anachronistic rem- 
nant of the divine right of Kings. The historical supporting maxims 
of sovereign immunity, “The King can do no wrong” and “He 
who makes the laws shall not be subjected to them,” are no more 
than legal curiosities when countered by the foundation of our civil 
law that one suffering injury at the hands of another is entitled 
to compensation from the wrongdoer. The cabalistic distinctions 
between governmental and proprietary functions which have been 
used to ameliorate the harshness of the doctrine of governmental 
immunity are no longer useful in that they tend to obscure their 
original function. As the state extends the range of its services and 
increasingly engages in activities which might equally be under- 
taken by private individuals and corporations, the unreasonableness 
of shielding such enterprises with sovereign immunity becomes 
apparent. Not only would the application of immunity in... 
[such] . . . case[s] subvert the keystone theory underlying civil 
liability thereby derogating the right to compensation of injured 
persons, but it would impose an additional indirect burden on 
private enterprise, engaging in competition with the public cor- 
poration in competitive media. . . .1 


The purpose of this comment is to propose a limitation, which 
the courts might be persuaded to adopt, on a state’s immunity when 
it engages in active competition with private enterprise. The justifi- 
cation for re-examining the doctrine of sovereign immunity before ex- 
tending it into new areas can be summarized in three points: 

First, a comparison of economic trends today with those prevail- 
ing in the period when sovereign immunity was developed reveals the 
inappropriateness of the present law. Sovereign immunity was 
adopted by the courts during the hey-day of the laissez faire phi- 
losophy. The theory’was that if government were compelled to pay 
for its torts, it could do so only by taking from the rest of society 
through taxation, thereby increasing each individual’s burden of 
maintaining government and decreasing his capacity to provide for 
himself.2, However, times have changed and the interest in the eco- 





1 Hoffmeyer v. Ohio Turnpike Comm., 83 Ohio L. Abs. 391, 166 N.E.2d 543 (1960). 

2 One of the earliest and most vigorous attacks on sovereign immunity was waged 
by Professor Borchard in a series of articles. In these articles is a tracing of sovereign 
immunity from its inception to the time of publication, Borchard, “Government Liability 
in Tort,” 34 Yale L.J. 1, 129, 229 (1924) ; 36 id. 1, 757, 1039 (1927); 28 Colum. L. Rev. 
577, 734 (1928). 
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nomic freedom of the individual has long ago been subordinated to 
the desire for social and economic security. The overwhelming trend 
is toward spreading of losses throughout society and lessening the 
risk to each individual.* Regardless of one’s predilection on the merits 
of this movement, the fact that the doctrine of sovereign immunity 
bucks this trend should justify a re-examination of the immunity 
doctrine. 

Secondly, since the traditional functions of state governments 
have long been immune it is difficult to persuade the courts to 
overrule this stand. If relief is to come in this area, it must be 
from the legislatures. But even here, because of the fears of many 
legislators of the havoc which complete waiver of immunity might 
bring upon governmental operations, and the absence of any organized 
pressure groups urging such a waiver, legislative action is very likely 
to be sporadic and incomplete for many years.* When one considers 
the courts’ role in the inception and perpetuation of sovereign im- 
munity, is it unreasonable to urge that they deny immunity in new 
situations where they need not feel bound by precedent? The original 
reasons for adopting this doctrine can no longer support its extension 
into new areas. 

The third factor justifying judicial re-examination of the im- 
munity doctrine is the rapid expansion of state agencies into fields 
of endeavor in which they compete with private enterprise for the 
public’s patronage. Irrigation projects, printing plants, toll bridges 
and roads, steam and electric railroads, airports, power plants, coal 
mines, cement plants, warelouses, grain elevators, and insurance and 
banking companies are among the many state enterprises. A glance 





3 In order to carry out the many functions which modern government must under- 
take to secure the needs of society, government must expand its activities. As its opera- 
tions become more extensive, there is a corresponding increase in the likelihood of injuries 
to individuals. Unless the resulting loss is assumed by government and spread through- 
out the society which is benefiting from the activity, the goal of maximum satisfaction 
for everyone in society cannot be obtained. 

4 Gibbons, “Liability Insurance and the Tort Immunity of State and Local Govern- 
ment,” 1959 Duke L.J. £388; Davis, “Tort Liability of Governmental Units,” 40 Minn. L. 
Rev. 751,760 (1956); Leflar & Kantrowitz, “Tort Liability of the States,” 29 N.Y.U.L. 
Rev. 1363 (1954) (This article is a state by state survey of the extent of liability, if 
any, and procedural steps necessary to recover for injury at the hands of the state). 
A less extensive survey can be found in Note, “Administration of Claims Against the 
Sovereign—A Survey of State Techniques,” 68 Harv. L. Rev. 506 (1955). Two articles 
tracing immunity through its development in Arkansas are Waterman, “100 Years of a 
State’s Immunity from Suit,” 14 Texas L. Rev. 135 (1936) reprinted in 2 Ark. L. Rev. 
354 (1948); and Eckert, “Another Decade of State Immunity to Suit,” 2 Ark. L. Rev. 
375 (1948). 

5 Johnson, Government in the United States 710 (1956); MacDonald, American 
State Government and Administration 602 (1955); Shultz & Harriss, American Public 
Finance 607-609 (1949). For an analysis of the overall effect of “State Trading” on 
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at this casual listing reveals many areas of head-on competition with 
private enterprise. 

While we are concerned primarily with freedom from tort lia- 
bility, the sovereign’s status gives the state business an advantage in 
at least two other ways.® One advantage is the saving to the state 
enterprise by virtue of its immunity from many taxes. The immunity 
from many governmental regulations also gives the state-controlled 
business an operating advantage.’ These aspects of immunity involve 
the problem of inter-governmental relations and are beyond the scope 
of this comment.® It is sufficient to recognize their existence and the 
economic benefits accruing to the state business from their application. 

Since we are primarily interested with the freedom from tort 
liability enjoyed by state agencies, the question to be resolved is 
whether the courts, in the absence of legislative directives, should 
hold that immunity does not extend to state agencies in competition 
with private business. In order for the courts to impose tort liability 
in this area and also retain immunity for the traditional functions of 
government, some line of demarcation must be adopted to distinguish 
non-immune functions from those within the immunity doctrine. 
While anything short of complete waiver of immunity will result in 
the barring of legitimate claims against the state, for the reasons 
enumerated above, success in the courts is more likely if an approach 
is adopted which will attack this immunity in a piecemeal fashion. 


ExIsTING DISTINCTIONS 
Discretionary Function 


The “discretionary function” test developed by the federal courts 
in applying the Federal Tort Claims Act* does not appear to be 
readily adaptable to the solution of our problem. This test originated 
in the clause preserving the immunity of the United States for acts 


modern society, see 24 Law & Contemp. Prob. 241-366 (1959) which is an entire sym- 
posium devoted to this development in the United States. 

6 For a discussion of the effect of state trading on these immunities, see Setser, “The 
Immunities of the State and Government Economic Activities,” 24 Law & Contemp. 
Prob. 291 (1959). 

7 This immunity applies most favorably to a federal business by exempting it from 
the application of many state regulations, Setser, supra note 6 at 300. On the state level, 
while a state business may be exempted from some municipal regulations, the red tape 
involved in any government agency probably outweighs any advantage over private 
companies subject to the municipal regulation. 

8 For discussions of these immunities, see Setser, supra note 6; Note, “Immunity 
from Statutes of Limitations and Other Doctrines Favoring the United States as Plaintiff,” 
55 Colum. L. Rev. 1177 (1955); Ratchford, “Intergovernmental Tax Immunities in the 
United States,” 6 Nat’l Tax J. 305 (1953). 

® 60 Stat. 842 (1946) (codified in scattered sections of 28 U.S.C.). 
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committed within the “discretionary function or duty” of any federal 
agency or employee.’® The Tort Claims Act itself purports to render 
the United States liable “. . . in the same manner and to the same 
extent as a private individual under like circumstances.”™" It is 
apparent from reading the act that Congress did not intend to waive 
immunity for all governmental functions.’* Since the Supreme Court 
has refused to adopt the “proprietary-governmental” distinction tra- 
ditionally used to determine liability on the municipal level,’* some 
other distinction had to be developed. 

In Dalehite v. United States,'* the Supreme Court interpreted 
the “discretionary function” clause as a limitation on the general 
liability clause. The difficulty in applying this distinction lies in 
discovering what a discretionary act is, when it starts, and when it 
ends. As to the point at which discretion ends, the Court stated that, 
“it is unnecessary to define . . . precisely where discretion ends. It is 
enough to hold, as we do, that the ‘discretionary function or duty’ 
that cannot form a basis for suit under the Tort Claims Act includes 
more than the initiation of programs and activities.”’* From this, 
the lower federal courts have distinguished between acts of discretion, 
made at the “planning” or “policy making” level, and negligent acts 
or omissions at the “operational” level, holding the government liable 
only in the latter situation.’® 

However, regardless of the interpretation given to this distinction, 
it is clear that state courts will not accept it without statutory au- 
thority since its application will remove immunity from many of the 
functions which have traditionally been immune. An excellent ex- 
ample of this is the negligent operation of a motor vehicle by a 
government employee. Under the “discretionary function” test, such 
negligence will usually be actionable, regardless of the purpose of the 
operation, since it is not a discretionary function.’ While this is 





10 28 U.S.C. § 2680 (a) (1952). For a perceptive study of the “discretionary func- 
tion” test, see Peck, “The Federal Tort Claims Act—A Proposed Construction of the 
Discretionary Function Exception,” 31 Wash. L. Rev. 207 (1956). 

11 28 U.S.C. § 2674 (1952). For a study of the federal courts interpretation of the 
scope of this general liability clause, see Note, “Federal Government Liability ‘As a 
Private Person’ Under the Tort Claims Act,” 33 Ind. L.J. 339 (1958). 

12 Dalehite v. United States, 346 U.S. 15 (1953). 

13 Indian Towing Co. v. United States, 350 U.S. 61 (1955). 

14 Supra note 12. 

15 Jd. at 35. 

16 Fair v. United States, 234 F.2d 288 (Sth Cir. 1956); Dahlstrom v. United States, 
228 F.2d 819 (8th Cir. 1956); United States v. Union Trust Co., 221 F.2d 62 (3rd Cir. 
1955); 2 Harper & James, Torts § 29.14 at 1657-1660 (1956); Prosser, Torts § 109 at 
773 (2d ed. 1955). 

17 Ibid. 
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undoubtedly a desired result, it is impractical, in light of the courts’ 
reluctance to withdraw established immunity, to urge the adoption 
of this test to deny immunity in the area under consideration. 


Proprietary—Governmental 


The “proprietary—governmental” distinction does not appear to 
be readily adaptable to states either,’® at least in its present state of 
development. The scheme of removing immunity from a municipality 
when it is engaged in a proprietary function has been attacked by 
legal analysts as inherently unsound since it was formally adopted in 
1842 in Bailey v. City of New York.’® Yet this doctrine has been 
adopted and applied, at one time or another, with varying degrees of 
success and persistency by every state in the union.” South Carolina 
and Florida are the only states which have repudiated this distinction 
by judicial action, stating that the quagmire of conflicting decisions 
rendered it impossible to apply the law coherently to any given situ- 
ation. In repudiating, the South Carolina Supreme Court granted 
complete immunity to the municipality unless waived by the legisla- 
ture.”! Thus, the situation was cured by turning a possible chance 
of recovery into no chance whatever. On the other hand, Florida has 
imposed liability on the municipality without regard to the nature of 
the function causing the injury.” 


A municipality is clothed with a two-fold function; one govern- 
mental, and the other proprietary. In the performance of a gov- 





18 The adoption of this distinction was urged upon the state courts as early as 1916, 
without success, Maguire, “State Liability for Tort,” 30 Harv. L. Rev. 20 (1916). 

19 3 Hill 531 (N.Y. 1842). The earliest United States case to impose liability on 
this basis apparently was Hooe v. Alexandria, 12 Fed. Cas. 461 (No. 6666) (C.C.D.C. 
1802). For a historical development of this doctrine, see Barnett, “The Foundations 
of the Distinction Between Public and Private Functions in Respect to the Common 
Law Tort Liability of Municipal Corporations,” 16 Ore. L. Rev. 250 (1937). 

Some of the more vigorous attacks can be found in, Borchard, supra note 2; Fuller 
& Casner, “Municipal Tort Liability in Action,” 54 Harv. L. Rev. 437 (1941); Harno, 
“Tort Immunity of Municipal Corporations,” 4 Ill. L.Q. 28 (1921); Tooke, “The Ex- 
tension of Municipal Liabiljty in Tort,” 19 Va. L. Rev. 97 (1932); Seasongood, “Muni- 
cipal Corporations: Objections to the Governmental or Proprietary Test,” 22 Va. L. 
Rev. 910 (1936). For a survey of the legal writings on this topic, see Repko, “American 
Legal Commentary on the Doctrines of Municipal Tort Liability,” 9 Law & Contemp. 
Prob. 214 (1942) (this article is part of a symposium on Governmental Tort Liability, 9 
Law & Contemp. Prob.). For a survey of the applicable case law, see Annot., 120 
A.L.R. 1376 (1939). 

20 Repko, supra note 19; 2 Harper & James, Torts § 29.6 (1956). 

21 Irvine v. Greenwood, 89 S.C. 511, 72 S.E. 228 (1911). Ohio appeared to head 
in the opposite direction by creating a presumption that the function was proprietary, 
Fowler v. City of Cleveland, 100 Ohio St. 158, 126 N.E. 72 (1919), but this bold step 
was retracted in Aldrich v. Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922). 

22 Hargrove v. Town of Cocoa Beach, 60 A.L.R.2d 1193, 96 So. 2d 130 (Fla. 
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ernmental function, the municipality acts as an agency of the state 

to enable it to better govern that portion of its people residing 

within its corporate limits . . . There is granted to a municipal 

corporation, in its corporate and proprietary character, privileges 
and powers to be exercised for its private advantage. In the per- 
formance of these duties the general public may derive a common 
benefit, but they are granted and assumed primarily for the bene- 

fit of the corporation.?* 

The difficulties in applying this abstract statement of the law 
to such functions as the operation of an airport, collection of garbage, 
maintenance and operation of streets and sewers, and the operation of 
wharves and docks are apparent; it is no surprise that courts have 
found themselves in hopeless conflict on the classification of these 
and similar functions.** When the above difficulties are compounded 
by the two situations in which liability is imposed regardless of the 
function being performed,”> the problems encountered in attempting 
to apply this distinction at the state level become painfully clear. 

There are two major blocks to any attempt to invoke this test 
on the state level. The first is the historical differences delineated in 
the above quote. Regardless of the validity of these differences today, 
the courts will at least recognize them, and they will provide a handy 
peg for any court not wholly receptive to any scheme to limit state 
immunity. The second, and major, block is that this distinction, like 
the “discretionary function” test, would render many state functions 
subject to liability which traditionally have been immune.”* Only in 
rare situations will the courts accept any refinement in sovereign 
immunity which will erase any great amount of established immunity. 


The New York Test: “Purely Governmental” 


The New York Court of Claims Act provides that, “the state 
hereby waives its immunity from liability and action and hereby 





1957). See Annot., 60 A.L.R.2d 1198 (1958) for a summary of the case law on 
municipal tort liability. The Hargrove case has been discussed in 7 Duke L.J. 142 
(1958); 71 Harv. L. Rev. 744 (1958); 4 How. L.J. 131 (1958); 56 Mich. L. Rev. 465 
(1958) ; 29 Miss. L.J. 240 (1958); 11 U.Fla. L. Rev. 121 (1958); and 11 Vand. L. Rev. 
253 (1957). 

23 Hoogard v. City of Richmond, 172 Va. 145,147, 200 S.E. 610,611 (1939). 

24 2 Harper & James, Torts § 29.6 (1956); Prosser, Torts § 109 at 775 (2d ed. 
1955). For a more detailed analysis of the conflicts in this area, see 18 McQuillin, 
Municipal Corporations §§ 53.23-53.59 (3d ed. 1950). 

25 These exceptions are: (1) Where the injury is the direct result of a trespass on 
private property, the only escape from liability for the municipality is to prove state 
authorization for the trespass. (2) There is no escape when the injury results from 
the city creating, maintaining, or tolerating a nuisance. For a discussion of these ex- 
ceptions and their importance in municipal tort liability, see Repko, supra note 19. 

26 Such an effect would be certain since the original purpose for creating the 
distinction was to limit immunity on the municipal level. Barnett, supra note 19. 
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assumes liability and consents to have the same determined in ac- 
cordance with the same rules of law as applied to actions in the 
supreme court against individuals or corporations. . . .”*" 

The major problem presented by the wording of the liability 
clause concerns those functions which are performed only by govern- 
ment.** Since such “purely governmental” functions have been tra- 
ditionally immune, most courts will not deny immunity in these situ- 
ations without express statutory authorization. Therefore, while it 
is important to recognize this problem created by such a waiver, our 
primary concern with this statute is to determine why New York 
courts have not adopted the previously discussed distinctions. 

In Dulinak v. State, decided in 1940, the New York Court of 
Claims expressly rejected the “proprietary—governmental”’ test as it 
had been applied to municipalities. The court allowed recovery for 
an injury resulting from the negligent maintenance of a stoplight 
on a state highway. The municipality cases which would have barred 
recovery on the theory that the maintenance of a stoplight is a pro- 
prietary function, were distinguished by stating that, “however, the 
foregoing authorities were not suits against the State of New York.” 
As is apparent from this case, the result of refusing to adopt the 
“proprietary—governmental” distinction is to allow recovery where 
it would be barred under a strict application of the test. 

While the New York courts have not expressly rejected the “dis- 
cretionary function” test, neither have they adopted it. This is not 
surprising since the New York act does not contain any limitation 
similar to the “discretionary function” clause in the United States 
waiver statute. However, in applying New York’s test of “purely 
governmental” to such functions as legislative acts, judicial acts, in- 
spection services, and police activities, the results are similar to those 
reached under the “discretionary function” test.*° It is significant 
in this respect that New York decisions seem to have influenced the 
United States Supreme Court in a number of cases decided under 
the Federal Tort Claims Act.** 


27 N.Y. Court of Claims Act § 8. 

28 An excellent analysis of the New York courts’ approach to this problem can 
be found in Herzog, “Liability of the State of New York for ‘Purely Governmental’ 
Functions,” 10 Syracuse L. Rev. 30 (1958). 

29 177 Misc. 368, 30 N.Y¥.S.2d 796 (Ct.Cl. 1940), aff'd 262 App. Div. 1064, 30 
N.Y.S.2d 838 (1941). 

30 Compare the analysis in Herzog, supra note 28, with those in Peck, supra note 
10, and Note, supra note 11. See 72 Harv. L. Rev. 1386 (1959) for a discussion of the 
New York case imposing liability for failing to provide adequate police protection to 
the informer on Willie Sutton. 

31 Barrett v. State, 220 N.Y. 423, 116 N.E. 99 (1917) and Goldstein v. State, 281 
N.Y. 396, 24 N.E.2d 97 (1939) were cited in Dalehite v. United States, supra note 12; 
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Perhaps the reason New York has adopted neither of the exist- 
ing tests can be discovered in their basic difference: In the “govern- 
mental—proprietary” test, the same activity may receive different 
treatment, liability depending on whether the purpose motivating the 
tortious act was governmental or proprietary in nature.** On the 
other hand, in applying the “discretionary function” test, similar 
activities will always receive the same treatment since the act itself 
controls, rather than the purpose behind the act as in the proprietary 
distinction. The New York courts seem unwilling to be committed 
to either of these approaches.** 

Thus, the only jurisdictions which have adopted the existing dis- 
tinctions and applied them above the municipal level have done so 
under statutory authority. If sovereign immunity is to be limited and 
not extended to new areas of state functions, some test must be de- 
veloped which will be acceptable to the courts. 


“COMPETITION” DISTINCTION 


An examination of recent cases in this area suggests that the 
courts are developing a test which is sometimes called “proprietary— 
governmental” by the courts, but which is actually much more limited 
and specific. A positive statement of this test would be something 
similar to this: Sovereign immunity does not extend to state agencies 
created for the purpose of performing functions which bring the state 
into competition with private enterprise in areas which have been 
traditionally considered as fields of private endeavor.™ 

The theory that a state may lose its immunity by entering into 
private competitive fields is not new. As early as 1824 Chief Justice 
Marshall said in Bank of United States v. Planters’ Bank of Georgia,*® 


It is, we think, a sound principle, that when a government 
becomes a partner in any trading company, it divests itself, so 


Bernardine v. City of New York, 294 N.Y. 361, 62 N.E.2d 604 (1945) and Foley v. 
State, 294 N.Y. 275, 62 N.E.2d 69 (1945) were cited in Indian Towing Co. v. United 
States, supra note 13. For a discussion of the importance of New York cases in the 
interpretation of the Federal Tort Claims Act, see Peck, supra note 10. 

82 Thus, if a person is injured by the negligent operation of a city vehicle while 
the operator of the vehicle is engaged in laying out or planning a sewer, no liability 
will attach; but if the same accident involving the same parties and vehicles had occurred 
during a repairing operation to an existing sewer, liability would result, Prosser, Torts 
§ 109 at 777-778 (2d ed. 1955). 

33 Herzog, supra note 28. 

34 Once the courts decide that an agency fits within this rule, immunity should 
not extend to any of its functions, regardless of how “governmental” some of its 
activities may appear. By following this uncompromising approach, perhaps the courts 
can force the legislature to spell out in detail which of its agencies are to enjoy immunity 
and to what extent. 

35 22 U.S. (9 Wheat) 904, 906 (1824). 
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far as concerns the transactions of the company, of its sovereign 
character and takes that of a private citizen. Instead of communi- 
cating to the company its privileges and its prerogatives, it descends 
to a level with those with whom it associates itself, and takes the 
character which belongs to its associates, and to the business which 
is to be transacted. 


The language used by that great jurist certainly fits the situation 
with which we are faced. However, when the words are placed in 
the context, we discover that Marshall was referring to contract 
liability, not tort liability. Such expressions in the early cases are 
significant only in that they planted the seed for extension of this 
doctrine into the tort area.” 

The application of any functional distinction on the state level 
has met with varying and conflicting interpretation, both within and 
among states. Two Missouri cases will show how courts place very 
different meanings on such terms as “proprietary” when confronted 
with different situations. In a tort action against a county for raising 
the level of a road grade, the Missouri Supreme Court held road 
grading to be a governmental function, although admitting that the 
same function performed by a municipality would have been pro- 
prietary.** Six years later, the same court upheld an action for an 
alleged breach of a lease against the Board of State Charity Managers, 
distinguishing the case from a prior dismissal of a tort against the 
same department by proclaiming that “. . . the present action is not 
in tort, but for the breach of an alleged lease contract, a proprietary 
matter.”** (Emphasis added.) In none of the above cases had the 
legislature waived immunity to suit. 

At the present time, probably no more than five states have 
expressly refused to recognize possible tort liability of the state 
based on the function being performed. On the other hand, many 
states have paid lip service to some sort of distinction, but one is 
hard pressed to find many concrete examples of liability imposed 
solely on the basis of the function performed.*® 

The approach of the Louisiana courts to this problem is worthy 
of note. In 1932, a Louisiana court soundly blasted the extension of 





36 Similar cases are Curran v. Arkansas, 56 U.S. (15 How.) 304 (1853); Darring- 
ton v. Bank of Alabama, 54 U.S. (13 How.) 12 (1851); Briscoe v. Bank of Kentucky, 
36 US. (11 Pet.) 257 (1837); Sargent County v. State, 47 N.D. 561, 182 N.W. 270 
(1921). 

87 Zoll v. St. Louis County, 343 Mo. 1031, 124 S.W.2d 1168 (1938). 

38 White v. Jones, 352 Mo. 354, 177 S.W.2d 603 (1944). 

39 The most famous case rejecting any such distinction cn the state level is Riddock 
v. State, 68 Wash. 329, 123 Pac. 450 (1912). Other cases purporting to follow the prin- 
ciple that a state acts only in a governmental capacity are collected in Annot., 40 A.L.R.2d 
927,932 (1955). 
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immunity to state corporations and agencies, but concluded that 
relief could only come from the legislature.*® Then in 1954, the court 
pounced on the legislative authorization of a State Soil Conservation 
District to “sue and be sued” as an express waiver of all immunity, 
thus allowing recovery for the negligence of a truck driver-employee 
of the district.“ 

The New Jersey Supreme Court took a similar approach in a 
recent case*? involving an injury to a visitor on the premises of a 
tenement house condemned under eminent domain by the Highway 
Authority, the tenants having not yet been evicted. The court con- 
cluded that maintaining a tenement house was a proprietary function 
and allowed suit under a statute impowering the Highway Authority 
to “sue and be sued.” In support of this interpretation of the statute, 
the court quoted Judge Cardozo to the effect that: 

The exemption of the sovereign from suit involves hardship 
enough, where consent has been withheld. We are not to add to its 
rigor by refinement of construction, where consent has been an- 
nounced.*% 


Under a limited waiver-of-immunity statute,** California has 
adopted a variation of the suggested distinction. In the early cases 
following the enactment of the 1893 statute, the courts were very 
slow to find a non-governmental activity. However, the tide turned in 
1947 when the court decided People v. Superior Court.” In this 
celebrated decision the court also brushed aside an earlier unsound 
test that required that the state agency be run with the intent to earn 
a profit before it could be held liable in tort.** The California cases 





40 Orgeron v. Louisiana Power & Light Co., 19 La. App. 628, 140 So. 282 (1932). 

41 Long v. N.E. Soil Conserv. Dist. of La., 72 So. 2d 543 (La. Ct. App. 1954). 
Accord, Western R.R. v. Carlton, 28 Ga. 180 (1859). 

42 Taylor v. New Jersey Highway Auth., 22 N.J. 454, 126 A.2d 313 (1956). 

43 Anderson v. John L. Hays Constr. Co., 243 N.Y. 140,147, 153 N.E. 28,29 (1926). 

44 Cal. Gov. Code § 16041 (1893): “Any person who has a claim against the 
State (1) on express contract, (2) for negligence, or (3) for the taking or damaging of 
private property for public use within the meaning of Section 14 of Article I of the 
Constitution, shall present the claim to the board in accordance with Section 16021. 
If the claim is rejected or disallowed by the board, the claimant may bring an action 
against the State on the claim and prosecute it to final judgment, subject to the con- 
ditions prescribed by this chapter.” (Emphasis added.) This act has been interpreted 
as waiving only the state’s immunity from suit, not from lability, 27 So. Cal. L. Rev. 
490 (1954). 

45 29 Cal. 2d 754, 178 P.2d 1 (1947). Although the court cited Green v. State, 
73 Cal. 29, 14 Pac. 610 (1887), as authority for the origination of the distinction 
based on activity in California, it was not until People v. Superior Court was decided 
that this distinction had a non-governmental side. 

46 This test had been propounded 20 years earlier in Rauschan v. Gilbert, 80 Cal. 
App. 754, 253 Pac. 173 (1927), in which the court refused recovery against a state in- 
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are not yet clear as to the test being applied by the courts; although 
called “proprietary—governmental,” it appears to be similar to the 
test suggested in this article. A survey of the California cases dis- 
closes the imposition of tort liability for such functions as operating 
a railroad,’ providing entertainment facilities at a state fair,** slum 
clearances,*® and presenting National Guard firepower demonstrations 
to entertain the public. On the other hand, operating a toll bridge,” 
leasing state-owned wharves to private concerns,” operating a har- 
bor,** and relocating a river®** have been held activities to which 
governmental immunity extends. 

The Ohio situation is illustrated by two recent Ohio Supreme 
Court decisions. The court appeared to be headed toward a re- 
examination of immunity when in Avellone v. St. Johns Hospital, 
it overruled the line of cases granting immunity to charitable hospitals. 
In that case, the reasons for immunity were explored and held not to 
substantiate further application of the doctrine in the situation under 
scrutiny. Despite this glowing attack on immunity, three years later 
in Wolf v. Ohio State University Hospital,®* the court upheld the 
traditional concept of immunity when the state was involved. In this 
case, an employee of the hospital was clearly negligent in giving 





surance fund since the operation was not allowed to make a profit, but only to be 
self-sustaining. 

47 Green v. State, supra note 45. 

48 Guidi v. State, 41 Cal. 2d 623, 262 P.2d 3 (1953) which overruled Melvin v. 
State, 121 Cal. 16, 53 Pac. 416 (1898). The Guidi case was followed in Brown v. 15th 
Agricultural Fair Ass’n, 159 Cal. App. 2d 93, 323 P.2d 131 (1958). Contra, Zoeller v. 
State Board of Agriculture, 163 Ky. 446, 173 S.W. 1143 (1915) (operation of fair 
held to be a governmental function). A discussion of the Guidi case and the California 
law under their consent statute can be found in 27 So. Cal. L. Rev. 490 (1952). 

49 Muses v. Housing Auth., 83 Cal. App. 2d 489, 189 P.2d 305 (1948). The action 
was against a county as an arm of the state. For a discussion on the tort liability of 
counties when engaged in proprietary functions, see Annot., 16 A.L.R.2d 1079 (1951). 

50 Pjanka v. State, 46 Cal. 2d 208, 293 P.2d 458 (1956). 

51 Bettencourt v. State, 123 Cal. App. 2d 60, 266 P.2d 201 (1954). 

52 Schwerdtfeger v. State, 148 Cal. App. 2d 335, 306 P.2d 960 (1957). 

53 Denning v. State, 123 Cal. 316, 55 Pac. 1000 (1899). 

54 Green v. State, supra note 45. 

55 165 Ohio St. 467, 135 N.E.2d 410 (1956). The effect of this progressive decision 
has been severely curtailed in a recent ill-considered opinion, Gibbon v. YWCA, 170 
Ohio St. 280, 164 N.E.2d 563 (1960). An excellent discussion of this case can be found in 
21 Ohio St. L.J. 247 (1960). The latest episode of charitable immunity in Ohio evidences 
a trend analogous to that in state immunity discussed in this comment. In Blankenship 
v. Alter, 171 Ohio St. 65, 167 N.E.2d 922 (1960), the supreme court held that a church 
waived its immunity by sponsoring bingo games for profit, and was therefore subject 
to liability for the injury to a participant in the bingo contest caused by a collapsing 
chair. 

56 170 Ohio St. 49, 162 N.E.2d 475 (1959). 
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plaintiff tetanus antitoxin over her protest when a test had indicated 
her allergy thereto. The only question decided by the court was 
whether the trustees of the Ohio State University were suable in tort. 
The court concluded that since the defendant was an arm of the state 
government, it was immune from tort liability unless expressly waived 
by statute. There being no such waiver, the doctrine of sovereign 
immunity precluded suit against defendant “. . . at least while engaged 
in governmental functions or activities.”*’ Thus, the court implied 
that the state may be liable in tort while engaged in non-governmental 
functions. Judge Taft, concurring, expressly reserved as not before 
the court the question whether the trustees would be liable for negli- 
gence in the performance of a proprietary function.®* It is worthy 
of note that while state-run hospitals are in competition with private 
hospitals, most courts which have decided the question have held that 
the operation of such hospitals involves a governmental function.” 

Hoffmeyer v. Ohio Turnpike Commission,” decided by the Com- 
mon Pleas Court of Cuyahoga County in April of 1960, if upheld, will 
open new horizons for recovery against state agencies in Ohio. The 
case involved a tort action against the Commission for the alleged 
unprovoked assault by its employees upon the plaintiff, a customer 
at a Turnpike Service Plaza. The court looked at the overall scheme 
of the authorizing legislation®' to determine whether the prevailing 
function of the undertaking was governmental or private in character. 
The conclusion reached was that the Turnpike was more in the nature 
of a private endeavor than a governmental activity. Thus the Com- 
mission’s motion for summary judgment based on immunity was 
denied. 

The case is also important in that it expressly states an important 
consideration which underlies many of the decisions in this area. In 
the court’s words, 

The test used to determine entity and therefore liability is whether 


or not state funds would be subjected to the payment of the judg- 
ment in the event the Commission is found liable.** 





57 Jd. at 53, 162 N.E.2d at 478. It is important to note that this line is a quote 
from “Tort Liability of Public Schools and Institutions of Higher Learning,” Annot., 
160 A.L.R. 7,52 (1946). 

58 Jd. at 54, 162 N.E.2d at 479, “Whether it [the state] is suable or liable in tort 
for negligence in the performance of a proprietary function is a question not before 
us for determination in this case.” 

59 Annot., 25 A.L.R.2d 203 at 210 (1952). 

60 Supra note 1. Accord, Hope Natural Gas Co. v. West Virginia Turnpike Comm’r, 
105 S.E.2d 630 (W. Va. 1958). 

61 Ohio Rev. Code $$ 5537.01—5537.99 (1954). 

62 Supra note 1 at 393, 166 N.E.2d at 545. This test is similar to the argument 
for charitable immunity, see 21 Ohio St. L.J. 247 (1960). 
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Thus, “financial independence” becomes the test for non-immunity, 
provided the function being performed is of a non-governmental 
nature. 

Another recent opinion seizing upon the isolation of state funds 
was written in State Ins. Fund v. Bone,®* a 1959 Oklahoma case im- 
posing laibility on the Fund in a tort action arising out of an auto- 
mobile accident involving the plaintiff and an employee of the Fund. 
The court stated that “. . . under no circumstances can the general funds 
of the State be reached in order to satisfy an obligation of the fund.” 
The court in the Bone case employed the logical argument that since 
state law required private insurance companies to provide for such 
contingencies as tort liability, in the absence of express legislative 
authority, the court could not conclude that the state agency which 
was actively competing for the public’s patronage could escape provid- 
ing the same remedies. 

The concept advanced in these two cases, while an adequate 
answer to the protection-of-public-funds argument explored in the 
next section, is undesirable as a limitation on the suggested test pre- 
viously stated. Even though this isolation test would impose liability 
in some situations in which the state might otherwise be immune, it 
would also rule out recovery in many deserving situations in which 
public funds would be invaded. A comparison of the two Ohio cases 
discussed earlier will point out the anomalies which result from such 
arule. In the Wolf case, public funds would have to be invaded since 
the University Hospital operates out of the general fund of the state. 
However, the income from the operation of the hospital is poured 
into the general fund so that an accounting would be necessary to 
determine whether a profit or loss results from the operation of the 
hospital. But regardless whether a gain or loss results, the important 
consideration is where the wtimate loss in case of recovery will fall. 
In this situation, while the loss would be borne directly by the general 
fund, eventually it would come to rest on the taxpayer. In the Turn- 
pike case, the loss could be passed on to the users of the road. In 
either situation, the ultimate loss comes to rest on a large segment 
of society rather than on the individual suffering the injury.” 





63 344 P.2d 562 (Okla. 1959). For a discussion of the Oklahoma law on state 
immunity prior to this case see 12 Okla. L. Rev. 184 (1959). 

64 Jd. at 568. 

65 While this argument ignores the “direct benefit” theory (i.e., the users of the 
highway are receiving a direct benefit for their payment which does not occur when 
dealing with the general fund), it is submitted that this is a poor distinction on which 
to allow recovery in one situation and deny it in another. This argument is really 
just a makeweight used to support the protection-of-public-funds theory, and of even 
less validity. 
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Thus, even though the eventual loss falls on society in both situ- 
ations, the fact that satisfaction must come from the general fund 
in the Wolf type situation denies recovery under this isolation theory. 
The results from the “financial independence” test are less .then 
perfect. 


THEORIES FOR RETAINING IMMUNITY EXAMINED 


The whole doctrine of governmental immunity from liability 
for tort rests upon a rotten foundation. It is almost incredible that 
in this modern age of comparative sociological enlightment, and 
in a republic, the medieval absolutism supposed to be implicit 
in the maxim, “the King can do no wrong,” should exempt the 
various branches of the government from liability for their torts, 
and that the entire burden of damage resulting from the wrongful 
acts of the government should be imposed upon the single indi- 
vidual who suffers the injury, rather than distributed among the 
entire community constituting the government, where it could be 
borne without hardship upon any individual, and where it justly 
belongs.®® 


The reason advanced by more recent cases for retaining immunity 
is the protection of public funds and public property.®’ This corre- 
sponds to the “trust fund” theory upon which charitable immunity is 
primarily based. The argument seems to follow the reasoning that it 
is better for the individual to suffer than for the public to be in- 
convenienced. The advent of the insurance concept has greatly 
diminished the value of this approach. This factor, insurance, is the 
main consideration of many of the courts which have refused im- 
munity in certain situations. Much has been written recently con- 
cerning the effect of liability insurance on municipal immunity.® 
These articles apply to the states with equal vigor. The majority of 
jurisdictions have held that the purchase of insurance is not a waiver 
of sovereign immunity and that the insurance is enforceable only 
when purchased to cover activities to which immunity does not ex- 
tend. Thus, without changing this view, liability insurance could 
be purchased to cover state business functions and the last remaining 
reason for immunity, the protection of public funds, would lose any 
validity it has. The thesis is not that the courts should find an im- 
plied waiver of immunity upon the purchase of insurance, but rather 
that immunity should not extend to these activities, since insurance is 
available to cover this contingency. Of course the application of this 





66 Barker v. City of Santa Fe, 47 N.M. 85, 136 P.2d 480,482 (1943). 

67 Supra notes 55, 62, 63, 64, and 65. 

68 Gibbons, supra note 4 and materials cited therein; Annot., 68 A.L.R.2d 1437 
(1959). 

69 Gibbons, supra note 4 at 594. 
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doctrine will raise the cost of government by the amount of the 
premiums, but this cost would be spread over all of society in line 
with the modern trend toward spreading the risk. 

,Inextricably interwoven with the insurance concept is the cost 
of the government function to society as a whole. In a modern society 
it is desirable to channel governmental effort into the most productive 
endeavors. To determine whether this is being done, it is necessary 
to compute the value to society of any governmental function. To 
find its value, it is necessary to find the function’s total cost; since 
the infliction of tortious injury upon citizens is a cost to society, this 
should be added to the cost of any state-run business. The most 
accurate method of finding this cost is to allow recovery for these 
injuries. Whether the cost is determined by the purchase of liability 
insurance or by self-insurance, it must be found to determine whether 
it is worthwhile to continue this function. 

A side effect of such a doctrine is that it might indirectly lead 
to the eventual waiver of immunity by state legislatures in response 
to the lobbying of insurance companies. The companies are starting 
to realize the potentialities of this untapped source of insurable risks. 
Their efforts are already appearing in some states which have author- 
ized the purchase of insurance to cover possible claims which are 
usually within the immunity doctrine.” Other states have required 
insurance in some situations." Since courts, with their typical con- 
servative approach, have often held these purchases under permissive 
statutes to be wasteful when intended to cover immune activities, 
many governmental units have insured their employees.** While this 
device provides a remedy, it is not as effective as allowing the state 
to be sued. If the jury does not realize the employee is insured, it 
may be reluctant to return a verdict against him.” 

The concept of self-insurance on the state level raises an im- 
portant question. Should the state be self-insured, thus allowing 
recovery out of the general fund, or should the state authorize or 
require the purchase,of insurance by the agencies created to engage 
in business functions? While self-insurance is more feasible on the 
state level than on the municipal level, this concept is vulnerable to 
the protection-of-public-funds theory previously discussed.** Even 
though this question should not be considered by the courts, since the 





70 Id. at 596 et. seq. 

71 Ibid. 

72 Ibid. 

73 Also, to make liability contingent upon the existance of insurance allows each 
agency to decide if, and to what extent it will be answerable for its torts. This thesis 
is explored further in the succeeding pages. 

74 Supra pp. 659-661. 
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cost to the state will frequently be less when it is self-insured, many 
courts do consider the source from which damages would be paid. 
Thus, it is important at least to mention the availability of liability 
insurance to cover these risks when arguing that a court not extend 
immunity into the area under consideration. 


PROBLEMS IN TRADITIONALLY IMMUNE AREAS 


The application of the suggested test is likely to extend into areas 
which some courts have held to be always immune. This is true 
despite the inclusion of the “traditionally private endeavor” concept 
into the test. One such area is the immunity of school districts.” 
The approach taken by the Supreme Court of Illinois in Molitor v. 
Kaneland Community Unit District N. 303" merits full consideration. 
Plaintiff, while riding on defendant’s school bus, was injured because 
of the alleged negligence of the driver, and sought to hold the school 
district liable. The Illinois Supreme Court allowed recovery despite 
an abundance of authority to the contrary. The opinion is worthy of 
a detailed analysis. Under the facts, the court was presented with 
three alternative courses. 

The first was a re-affirmation of immunity, based on the argument 
that since the state is immune, so are school districts which are arms 
or agencies of the state. 

The second was to follow the course hinted at in an earlier Illinois 
case involving the liability of a charitable educational institution.” 
There the court concluded that the school would be liable to the extent 
it was insured. This approdch would have been an easy escape for 
the court since the Illinois School Code authorized the purchase of 
liability insurance by any school district transporting children to and 
from school. Also, the defendant schoo! district in the suit was 
covered by liability insurance (although not to the extent of the 
amount prayed for by the plaintiff). However, the court chose not to 
accept this easy way out since “. . . the difficulty with this legislative 
effort to curtail the judicial doctrine is that it allows each school dis- 
trict to determine for itself whether, and to what extent, it will be 
financially responsible for the wrongs inflicted by it.”"® 





75 Other similar areas are road and bridge construction and maintainance, public 
beaches and parks, and police protection of citizens. (For a discussion of Schuster v. City 
of New York, 5 N.Y.2d 75, 154 N.E.2d 534 (1958) involving the liability of New York 
City for failing to provide ample protection to the informer on Willie Sutton, see 72 
Harv. L. Rev. 1386 (1959)). 

76 18 Ill. 2d 11, 163 N.E.2d 89 (1959). 

77 Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). 

78 Supra note 76 at 13, 163 N.E.2d at 92. Cf., Moreno v. Aldrich, 113 So. 2d 406 
(Fla. Ct. App. 1959) where recovery was allowed against a state fish and game asso- 
ciation only to the extent it was insured. 








664 OHIO STATE LAW JOURNAL [Vol. 21 


The third possibility, and that chosen by the court, was the com- 
plete abolition of immunity to school districts. In abolishing this 
immunity the court felt that it should not base tort liability on the 
“financial independence” test previously discussed. In rejecting the 
“isolation-of-funds” theory, the court cited the permissive insurance 
statutes and reasoned that if public funds could be used to purchase 
the liability insurance, it also can be spent to pay liability itself in 
the absence of insurance. The court did recognize the value of in- 
surance in providing for this contingency and predicted that this 
decision would encourage its wider use under the permissive statute. 

Another meritorious approach by the court was its refusal to 
wait for legislative change of the school immunity doctrine. The court 
reasoned that since it had invoked the rule, it was the court’s duty 
to rid the law of a doctrine that had outlived its usefulness.” 

Despite the logical reasoning of that decision, it is doubtful that 
many courts will extend the test into this area. Many courts conclude 
that because a rule has been established for many years, it can only 
be changed by the legislature. While one basis for stare decisis is 
reliance, it is not a good argument to state that one committed a tort 
because he thought the state would be immune. The legitimate feel- 
ing by the courts in this area is that any reversal depends upon a 
consideration of public policy and that the legislature is best equipped 
to perform this function. Of course, this ignores the fact that the 
courts established immunity supposedly upon a consideration of the 
public policy of an earlier time. This should entitle the courts to 
re-examine these rules in Jight of the changed policies. However, 
many courts are going to take the approach of Louisiana™ by noticing 
the policy change, but sending the injured claimant to the legislature 
for relief. 

Also, courts have not ignored the powerful lobby groups which fight 
the overruling of immunity in many areas. Two examples of this are 
the aftermath of the Molitor*' case and Gibbon v. YWCA.* In the 
former, the Illinois législature overruled the case by expressly grant- 
ing immunity to school districts.** This may evidence a short-sighted 





79 Id. at 16, 163 N.E.2d at 96: “The doctrine of school immunity was created by 
this court alone. Having found that doctrine to be unsound and unjust under present 
conditions, we consider that we have not only the power, but the duty, to abolish that 
immunity. ‘We closed our courtroom doors without legislative help, and we can like- 
wise open them’.” 

80 Supra note 40. 

81 Supra note 76. 

82 Supra note 55. 

83 Til. Rev. Stat. c. 122, pars. 821-831 (1959). At the same session, the Illinois 
Legislature also granted sweeping immunity to park districts, counties, forest preserve 
districts, and the Chicago Park District. 
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view held by many legislators on the subject of immunity; fearing the 
waiver of immunity will result in the breaking of the public coffers, 
they fail to realize that injuries to citizens must ultimately be paid 
for by society and that it is better to spread the loss at the time of 
the injury. But this, an analysis of the reason for overruling such 
cases perhaps, gives the legislature more credit than is due. The most 
likely reason for such legislation is simply that the groups which have 
had their immunity removed by the courts indulge in lobbying activi- 
ties to have this immunity reinstated. Since the potential victim is 
not represented, the legislators bend to the pressures of the lobbyists 
without even looking to the underlying policy considerations. 

In the Gibbon case, the Ohio Supreme Court refused to extend 
the Avellone doctrine to the YWCA. One of the crutches leaned on 
by the court was that public policy was evidenced by a bill passed by 
the legislature** (vetoed by the governor), which would have over- 
ruled Avellone. For a court to rely on a bill which never became law 
as an expression of public policy, rather than to analyze the problem 
or to face up to the fact that the judges have changed their minds, 
is a refusal by the court to shoulder its burden in our scheme of 
government and is not excusable. 

Thus, it may be that fear of legislative overruling, along with 
a wariness toward any change in the status quo, influences the courts 
in their decisions in this area to a considerable extent. These factors 
may also explain why some courts interpret waiver statutes as narrowly 
as possible, often completely destroying their effect.*° 


CONCLUSION 


With many of the original reasons for sovereign immunity no 
longer of any consequence, and few valid modern reasons to take their 
place, courts should not be reluctant to re-examine the doctrine before 
applying it to new situations. While it is true that any change in an 
established doctrine necessarily limits the predictability of outcome 
and is not in strict accordance with stare decisis, once a stand on the 
main policy question has been taken by the court, the outcome in 
many situations can be easily predicted. By denying immunity to 





84 Sub. Sen. B. No. 241; See discussion of this bill and its probable effect on the 
court in the Gibbon case in 21 Ohio St. L.J. 247, 249 n. 18 (1960). 

85 One example of this is the Michigan court’s interpretation of Michigan’s waiver 
of immunity statute, Mich. Stat. Ann. § 27.3548 (8), enacted in 1939 which provided 
a board of state auditors “to hear and determine all claims and demands . . . against 
the state and any of its . . . agencies.” The court held this to waive only the state’s 
immunity from suit, not its immunity from tort liability, Manion v. State Highway 
Comm’r, 303 Mich. 1, 5 N.W.2d 527, cert. denied, 317 U.S. 677 (1942). For other similar 
court injected limitations on statutory waivers, see Leflar & Kantrowitz, supra note 4. 
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state-run businesses in competition with private enterprise in areas 
which are primarily private, the courts can, without statutory au- 
thority and without offending the principle of stare decisis, greatly 
reduce the unjust impact of sovereign immunity at the state level. 
The test propounded and urged in this comment is not intended 
to be the ultimate solution to the problem of state tort liability. It is 
rather a stop-gap measure which the courts can use to mitigate some 
of the bitter results obtained under the present law. Such problems 
as: What to do when government takes over a field which once was 
primarily private?** and, What to do in areas which seem to be 
private but which no one but government undertakes in our era?*’ 
have not been discussed and no solution is presented herein. Only 
the legislature can sweep aside the webs of tradition, stare decisis, 
colloquialisms, and legal dogmas which plague even the few progres- 
sive courts; only the legislature can reach a just solution of the prob- 
lems of sovereign immunity. 
Kenneth R. Millisor 





86 The construction of roads, which at one time was completely private, has now 
been almost completely taken over by government. 
87 An example of this is garbage and refuse collection. 
























































RECENT DEVELOPMENTS 


PEACEFUL PICKETING BY MINORITY UNION PROTECTED 
BY THE NLRA 


NLRB v. Drivers, Chauffeurs, etc., Local Union No. 639 
362 U.S. 274 (1960) 


In 1955, Curtis Bros., Inc., a retail furniture store in Washington, 
D. C., employed 29 drivers, helpers, warehousemen and furniture finishers 
whose exclusive representative was Teamsters Local 639. Upon petition of 
the employer, the National Labor Relations Board [hereafter, NLRB}, 
conducted an election among these employees which resulted in a vote of 28 
to 1 against union representation. Following this election, the ousted Local 
maintained 2 orderly pickets at the customers’ entrance to the store carry- 
ing placards urging the employees to join the union. Curtis Bros. filed a 
complaint with the NLRB charging that the picketing was an unfair labor 
practice under § 8(b)(1)(A) of the Labor Management Relations Act.? 
The basis of the charge was that the activity was “recognitional” picketing 
designed to induce the employer to recognize a minority union as the em- 
ployees’ exclusive bargaining agent and that this in effect would “restrain 
or coerce” a majority of the employees in the exercise of their rights under 
§ 7 of the National Labor Relations Act |[hereafter, NLRA], as amended.” 
By a six to three decision,* the Supreme Court, in reversing the NLRB 
held that peaceful picketing by a minority union to compel recognition as the 
employees’ exclusive bargaining agent did not constitute an unfair labor 
practice as defined by § 8(b)(1)(A).* More specifically, the Court held 


1 § 8(b)(1)(A) of the NLRB as amended provides: “It shall be an unfair labor 
practice for a labor organization or its agents—(1) to restrain or coerce—(A) employees 
in the exercise of the rights guaranteed in section 7. . . .” 61 Stat. 141, 29 U.S.C. 
§ 158(b) (1) (A). 

2 § 7, as amended by the Taft-Hartley Act provides: “Employees shall have the 
right to self-organization, to form, join, or assist labor organizations, to bargain collec- 
tively through representatives of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other mutual aid or protection, 
and shall also have the right to refrain from any or all of such activities except to 
the extent that such right may be affected by an agreement requiring membership in a ° 
labor organization as a condition of employment as authorized in section 8(a)(3).” 49 
Stat. 452, as amended, 61 Stat. 140, 29 U.S.C. § 157. 

3 Justices Stewart, Frankfurter and Whittaker would have remanded to the Board 
without reaching the issue in that new § 8(b)(7) of the NLRA as amended by the 
1959 Landrum-Griffin Act would have prohibited the activity since a company election 
had been held within the past 12 months. Infra note 7. 

4 The Court relied to a great extent on the legislative history of the Taft-Hartley 
Act and in particular on Senator Taft’s following comment on § 8(b)(1)(A): “I can 
see nothing in the pending measure which, as suggested by the Senator from Oregon 
(Morse), would in some way outlaw strikes. It would outlaw threats against employees. 
It would not outlaw anyone striking who wanted to strike. It would not prevent any- 
one using the strike in a legitimate way, conducting peaceful picketing or employing 
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that the activity did not amount to restraint or coercion of employees in 
the exercise of their rights under § 7. 

Prior to their ruling in Curtis [popular name of the noted case] the 
Board had been consistent in holding that § 8(b)(1)(A) was not applicable 
to peaceful recognitional picketing unless there had been a direct inter- 
ference with employees’ rights under § 7.5 In the interim between the orig- 
inal Curtis ruling and the Supreme Court’s reversal, the Board followed 
Curtis in all cases of peaceful recognitional picketing by minority unions.® 
The Supreme Court’s decision proscribes the Board’s past interpretation, 
however, and should have a “braking” effect on the future administration 
of § 8. The unions are thereby assured that the economic power of the 
picket line will be subject to less interference from the NLRB. This power 
can be abused, however, should a minority union use it to compel an em- 
ployer to inflict upon the majority of his employees an “unwanted” union 
to act as their exclusive bargaining agent. It was this possibility that led 
Congress to amend § 8 of the NLRA by a provision in the new Landrum- 
Griffin Act which prohibits picketing where, (1) an employer has legally 
recognized another union, (2) an NLRB election has been held among the 
employees within the past 12 months, or (3) a petition for a company 
election is not filed within 30 days from the time the picketing began.” 
This section, however, does not seem to completely close the gap created by 
the judiciary’s reduced scope of § 8(b)(1)(A). 

In reversing Curtis, the Court gave further effect to its decision by 
holding that peaceful picketing not expressly prohibited by §§ 8(b)(1) (A) 





persuasion, all it would do would be to outlaw such restraint and coercion as would 
prevent people from going to work if they wished to go to work.” 93 Cong. Rec. 4436 
(May 2, 1947). 

5 See e.g.: District 50, United Mine Workers of America, 106 N.L.R.B. 903 (1953) ; 
Painters Dist. Council No. 6, 97 N.L.R.B. 654 (1951); Medford Bldg. and Const. Trades 
Council, 96 N.L.R.B. 165 (1951); United Const. Workers, 94 N.L.R.B. 1731 (1951); 
Pinkerton’s National Detective Agency, 90 N.L.R.B. 205 (1950); Clara Val Packing Co., 
87 N.L.R.B. 703 (1949); Local 74, United Brotherhood of Carpenters, 80 N.L.R.B. 
533 (1948); Perry Norvell Co., 80 N.L.R.B. 225 (1948); National Maritime Union of 
America, 78 N.L.R.B. 971 (1947). 

6 See e.g.: Sierra Furniture Co., 123 N.L.R.B. 1198 (1959) ; Machinery Overhaul Co. 
Inc., 121 N.L.R.B. 1176 (1958); Alling & Cory Co., 121 N.L.R.B. 315 (1959); Biltmore 
Furniture Mfg. Corp., 120 N4L.R.B. 1728 (1958); Andrew Brown Co., 120 N.L.R.B. 
1425 (1958); H. A. Rider & Sons, 120 N.L.R.B. 1577 (1958); Harou, Inc. & En Tour, 
120 N.L.R.B. 659 (1958); Fisk & Mason, 120 N.L.R.B. 135 (1958); Ruffalo’s Trucking 
Service, Inc., 119 N.L.R.B. 1268 (1958); Shepherd Machinery Co., 119 N.L.R.B. 320 
(1957). 

7 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 544, 29 U.S.C. 
§ 158(b) (7). 

8 § 13 provides: “Nothing in this Act, except as specifically provided for herein, 
shall be construed so as either to interfere with or impede or diminish in any way the 
right to strike, or to affect the limitations or qualifications on that right.” 61 Stat. 151, 
29 US.C. § 163, 29 U.S.C.A. § 163. Picketing has been equated with striking for the 
purpose of § 13. See e.g.: NLRB v. International Rice Milling Co., 341 U.S. 665 
(1951). 
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or 8(b)(7) is in fact protected by § 13.8 The opinion provides as follows: 
“Therefore, since the Board’s order in this case against peaceful picketing 
would obviously ‘impede’ the right to strike, it can only be sustained if such 
power is specifically provided for in the Taft-Hartley Act, that is in 
§ 8(b)(1)(A).” It is of particular importance that the Court recognized the 
activity in this case as being “protected” rather than merely unprohibited. 
Protected activity remains within the exclusive scope of federal power where- 
as unprohibited activity might not. Therefore, since federal jurisdiction over 
peaceful picketing is plenary to the federal power derived from the “com- 
merce clause,’”® the protection afforded by § 13 will prevail against con- 
flicting state action wherever the NLRB acquires jurisdiction over activity 
affecting interstate commerce.!” 

Consequently, just how far the Curtis decision will protect peaceful 
picketing depends on the extent to which the pre-emption doctrine operates 
to preclude state jurisdiction. Unfortunately, the pre-emption doctrine as 
applied to peaceful picketing is not so clearly established as it may seem. Its 
history has been a long series of case-by-case delineation resulting in some 
rather surprising limitations. A striking example is the so-called “no man’s 
land” resulting from the pre-emption of state action where the Board had 
refused to exert jurisdiction’? because of its “dollar volume” requirements.’* 





® U.S. Const. art. I § 8; see eg. NLRB v. Jones & Laughlin Steel Corp., 301 
US. 1 (1937). 

10 U.S. Const. art. VI § 2 provides: “This Constitution and the Laws of the United 
States which shall be made in pursuance thereof: and all treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme law of the 
land; and the Judges in every State shall be bound thereby, anything in the Consti- 
tution or laws of any state to the contrary notwithstanding.” 

11 In San Diego Bldg. Trades Council v. Garmon, 359 U.S. 236 (1959), the Court 
establishes the following precepts: (1) State action is pre-empted whenever the activity 
is clearly or arguably either prohibited or protected by the Act. (2) The preceding 
question must be initially determined by the NLRB. (3) The pre-emption doctrine 
applies to state damage remedies as well as injunctive relief. 

12 A recent Ohio case serves as an example, Faxon Hills Construction Co. v. United 
Brotherhood of Carpenters & Joiners of America, 109 Ohio App. 21, 10 Ohio Op. 2d 
151 (1957). The employer, after the NLRB denied jurisdiction for failure to meet 
the dollar volume requirements, obtained an injunction from the common pleas court. 
The picketing union appealed on the grounds that the employer had introduced into 
evidence the refusal of jurisdiction by the NLRB and therefore by his own admissions 
had established the fact that he was engaged in interstate commerce. The appellate 
court agreed and dismissed the action on the grounds that state action was pre-empted. 
The Ohio Supreme Court agreed on the pre-emption issue but reversed on the grounds 
that the employer’s admission did not by itself establish the fact that interstate com- 
merce was involved, 168 Ohio St. 497, 156 N.E.2d 32 (1958). On remand the injunction 
was upheld, 109 Ohio App. 33, 10 Ohio Op. 2d 158 (1958). 

13 On October 2, 1958, the Board announced its new jurisdictional standards which 
modified somewhat its original proposal. Examples of the new standards are: Nonretail: 
$50,000 outflow or inflow, direct or indirect; Retail concerns: $500,000 gross volume 
of business; Public utilities: $250,000 gross volume, or meet standard 1 (nonretail) ; 
Newspapers and communications systems: Radio, television, telegraph, and telephone: 
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Fortunately, this problem has been corrected by a provision in § 701 of the 
Landrum-Griffin Act which amends § 14(c) of the NLRA to allow states 
to take jurisdiction whenever the Board expressly declines.'* 

At the present time, the combined effects of the 1959 Garmon decision’ 
and the Landrum-Griffin Act appear to have modified the pre-emption doc- 
trine so as to present three distinct categories in which states may take ac- 
tion to restrain peaceful picketing which would otherwise be protected by 
federal law as in Curtis: (1) where interstate commerce is not affected, 
(2) where the Board has expressly ceded jurisdiction under § 10(a),!® or 
(3) where the Board can take action but declines to do so because of its 
own self-imposed jurisdictional requirements.'7 

Although this may seem to answer the question as to when “protected” 
activity will be vulnerable to conflicting state action, there remains one 
additional consideration, i.e., which law must the states apply—state or 
federal? As to category (1), it seems clear that state law will prevail since 
the activity itself is not subject to federal law. As to category (2), the 
statute makes it clear that state law will apply. In category (3), the statute 
is silent on the question and as yet there are no court decisions in point. The 
legislative history, however, seems to indicate that Congress clearly intended 
that state law apply. The final form of the Landrum-Griffin Bill which ulti- 
mately passed in both houses was a compromise reached by a joint confer- 
ence of members of both the House and Senate.'* The Joint Conference was 





$100,000 gross volume. Newspapers: $200,000 gross volume; National defense: sub- 
stantial impact on national defense. 

14 Labor-Management Reporting and Disclosure Act of 1959, 73 Stat. 541, 29 
US.C. § 164. New § 14(c)(2) provides: “Nothing in this Act shall be deemed to pre- 
vent or bar any agency or the court of any State or Territory ..., from assuming 
and asserting jurisdiction over labor dispute over which the Board declines pursuant 
to paragraph (1) of this subsection, to assert jurisdiction.” 

15 Supra note 11. 

16 § 10(a) of the NLRA as amended provides: “The Board is empowered, as 
hereinafter provided, to prevent any person from engaging in any unfair labor prac- 
tice . . . affecting commerce. This power shall not be affected by any other means of 
adjustment or prevention that has been or may be established by agreement, law, or 
otherwise: Provided, that the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any industry .. . 
even though such cases may invelve labor disputes affecting commerce, unless the provisions 
of the State of Territorial Statute applicable to the determination of such cases by such 
agency is inconsistent with the corresponding provision of this Act or has received a 
construction inconsistent therewith.” 

17 However § 701 of the Landrum-Griffin Bill provides that the Board shall not 
decline to assert jurisdiction over any labor dispute over which it would assert juris- 
diction under the standards prevailing upon August 1, 1959. 

18 The text of the Conference Report regarding § 701 reads as follows: “The 
Senate bill provision relating to this subject amends the National Labor Relations Act, 
as amended, so as to provide that nothing in that act could be construed to prevent 
any State or Territorial agency, other than a court, from exercising jurisdiction over 
all cases over which the Board has jurisdiction, but by rule or otherwise has declined 
to assert jurisdiction provided the State or Territorial agency applies and is governed 
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called when the House refused to accept the bill as passed by the Senate 
and one major point of disagreement was a provision in the Senate bill which 
specified that state courts apply federal law. The bill as adopted by the Joint 
Conference incorporated most of the provisions of the House bill and in the 
Senate debates before final passage, two key conferees, Senators Goldwater 
and Kennedy, made conclusive remarks in regard to the federal-state juris- 
diction problem. Senator Goldwater commented as follows: 


The House provision which was agreed to by the conferees 
specifically carries out the recommendation of the McClellan Com- 
mittee by authorizing state labor boards and courts to assume 
jurisdiction and apply state law in cases over which the NLRB 
declines to assert jurisdiction.'® 


Senator Kennedy commented: “. . . it was agreed that state law could pre- 
vail, but only in those areas in which the NLRB does not now assume 
jurisdiction.””° 

Thus it seems clear that state law will apply in all 3 categories men- 
tioned above and that the Court’s decision in Curtis will now affect only 
those cases where the NLRB asserts positive jurisdiction. 

In view of this extended scope of state jurisdiction over cases like 
Curtis, the future of peaceful picketing seems to be in a quandary. In states 
like Ohio which have no state labor board, picketing disputes are left en- 
tirely to the equity jurisdiction of the courts. Consequently, the major con- 
siderations affecting the decision will be the constitutional guarantees of 
free speech on the one hand and the hardship on the employer and com- 
munity interest in preserving the peaceful and unobstructed use of public 
streets and sidewalks on the other.”! A balancing of these values will result 
in an injunction much more frequently than in an NLRB case where a 





solely by Federal law as set forth in sections 8(a) and 8(b) and section 9 of the National 
Labor Relations Act. 

The House amendment contains a provision which authorizes the Board, in its 
discretion, by rule of decision or by published rules adopted pursuant to the Adminis- 
trative Procedures Act to decline to assert jurisdiction over any labor dispute involving 
any class or category of employers, where in the opinion of the Board, the effect of 
such labor dispute on commerce is not sufficiently substantial to warrant the exercise 
of its jurisdiction. The House amendment provides further that nothing in the National 
Labor Relations Act, as amended, shall be deemed to prevent or bar any agency or the 
courts of any State or Territory (including the Commonwealth of Puerto Rico, Guam, 
and the Virgin Islands) from assuming and asserting jurisdiction over labor disputes 
over which the Board in its discretion, by rule of decision or by published rules 
adopted pursuant to the Administrative Procedures Act declines to assert jurisdiction. 

The substitute agreed upon in conference contains the House amendment with two 
modifications. The first modification provides that the Board shall not decline to assert 
jurisdiction over any labor dispute over which it would assert jurisdiction under the 
standards prevailing upon August 1, 1959... .” 105 Cong. Rec. 16539 (daily ed. 
Sept. 3, 1959). 

19 105 Cong. Rec. A-8509 (daily ed. Sept. 3, 1959). 
20 105 Cong. Rec. 16254 (daily ed. Sept. 3, 1959). 
21 See e.g. Chucales v. Royalty, 164 Ohio St. 214 (1955). 
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major consideration is preserving fair relative bargaining positions between 
labor and management. There is some justification for this disparity, how- 
ever, in that the state’s interest in preventing industrial strife and control- 
ling the use of public streets and sidewalks is quite different from the in- 
terest of the federal government in regulating and preserving the free flow 
of commerce among the states. 


Carl A. Rankin 











LEGISLATIVE DELEGATION HELD UNCONSTITUTIONAL 
BY FEDERAL COURT 


Pan American Standard Brands, Inc. v. United States 
177 F. Supp. 769 (Cust. Ct. 3d Div. 1959) 


The legislature of Puerto Rico, pursuant to power delegated by Con- 
gress,’ declared tariff rates on coffee in 1935.2 This declaration was amended 
in 1955 by an authorization to the Secretary of Agriculture and Commerce 
of Puerto Rico to increase or reduce the existing rates for certain purposes.® 
The Secretary held a public hearing and, in a resolution approved by the 
Governor, doubled the rates. Plaintiffs, having been assessed the higher rates, 
contested the constitutionality of the delegation to the Secretary. The 
Customs Court held the delegation unconstitutional. 

The court was confronted with a problem of standards in legislative 
delegation. The finding of unconstitutionality is based solely upon what the 
court terms “an unbridled discretion to fix rates of duty on imported 
coffee . . . ,”* considering the standards of the statute insufficient. 


The United States Supreme Court, as early as 1892,° has repeatedly 
stated that statutory standards are necessary to validate the delegation of 
legislative authority.* However, the term “standards” has been considerably 
broadened, until today an “intelligible principle” is considered sufficient.” 
The adequacy of the standards involved, under such a flexible criterion, de- 
pends upon a number of factors, including: (1) the scope of the power in- 
volved,® (2) the practicability of Congress’ laying down precise standards,® 
(3) the peculiar suitability of the problem involved to the legislative or the 
administrative process,!° (4) procedural safeguards against abuse of discre- 





1 Tariff Act of 1939 § 319, 46 Stat. 696, 19 U.S.C.A. § 1319 (1960). 

2 13 P.R. Laws. Ann. § 2201. 

3 Jbid., Amount of duty; definition: “. . . Provided, That when market conditions 
may warrant it and for the purpose of protecting the consumer or the coffee industry, 
the Secretary of Agriculture and Commerce is hereby authorized, until June 30, 1958, 
to increase or reduce the duty levied by sections 2201-2205 of this title, after a public 
hearing to that effect. The reduction or increase determined by the Secretary of 
Agriculture and Commerce shall be subject to the approval of the Governor. Every 
resolution increasing or reducing the duty levied shall be accompanied by a statement 
concerning the considerations borne in mind for making the change; . . .” 

4 Pan American Standard Brands, Inc. v. United States, 177 F. Supp. 769, 775 
(Cust. Ct. 3d Div. 1959). 

5 Field v. Clark, 143 U.S. 649, 692 (1892). 

6 See Davis, Administrative Law § 2.02 (1958). 

7 American Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946); Hampton, Jr. & 
Co. v. United States, 276 U.S. 394 (1928). 

8 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 

® Carlson v. Landon, 342 U.S. 524 (1952); NBC v. United States, 319 U.S. 190 
(1943); Buttfield v. Stranahan, 192 U.S. 470, 496 (1904). 

10 Carlson v. Landon, supra note 9. 
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tion,’! and (5) the inclusion of penal provisions in the subject matter of the 
delegation.’ These are “interlocking” factors in that the strong presence of 
one may make up for the absence of others. As with many other problems 
of constitutional law, the process of decision becomes a weighing and balanc- 
ing process. Where precise standards have been impractical and the problem 
involved is peculiarly suited to administrative determination, the Supreme 
Court has not hesitated to uphold vague delegations.’* It is difficult to 
determine the “upper limit,” however, due to case-to-case variance in the 
factors noted. This limit, of course, must be drawn somewhere short of the 
delegation in Schecter Poultry Co. v. United States,1* where the scope of the 
delegation overshadowed factors in favor of constitutionality. 

In only two cases, both in 1935, has the Supreme Court actually over- 
turned delegations to public authorities on the basis of inadequate stand- 
ards.'° The two cases have been explained away by most writers upon con- 
sideration of the times, the membership of the court, and the tremendous 
scope of the delegated power in the Schecter case.1* While both decisions 
used language requiring precise legislative “guidelines,” no commentator 
has been found who cites this as a true ground of the decisions. One well- 
recognized authority doubts that either decision is of more than questionable 
authority today.'? In fact, the Supreme Court has reversed the only decision 
following the two cases which has reached the Court.1® 

The Panama Refining Co. v. Ryan and Schecter cases are not cited as 
authority by the Customs Court, which bases its argument upon a com- 
parison of the language of the Puerto Rican statute with the language in- 
volved in some eight cases which have upheld delegations.‘® The Court 
argues that those cases are determinative of boundaries of permissable 





11 United States v. Rock Royal Co-operatives, 307 U.S. 533 (1939); Panama Re- 
fining Co. v. Ryan, supra note 8. 

12 Fahey v. Mallonee, 332 U.S. 245 (1947). 

13 E.g., NBC v. United States, supra note 9; United States v. Rock Royal Co- 
operatives, supra note 11. See Davis, Administrative Law § 2.04 (1958), where the 
author contends that delegations with mo standards have been upheld, citing Fahey v. 
Mallonee, supra note 12; McKinley v. United States, 249 U.S. 397 (1919); St. Louis, 
I. M. & S. R. R. v. Taylor, 210 U.S. 281 (1908). 

14 Schecter Poultry Co. v. United States, 295 U.S. 495 (1935) (discussed infra). 

15 Jbid.; Panama Refining Co. v. Ryan, 293 U.S. 288 (1935). 

16 Davis, Administrative Law § 2.06 (1958); Jaffe, “An Essay on Delegation of 
Legislative Power,” 47 Col. L. Rev. 359, 561 (1947). 

17 Davis, Administrative Law § 2.06 (1958). 

18 Mallonee v. Fahey, 68 F. Supp. 418 (S.D. Cal. 1946), reversed, Fahey v. Mal- 
lonee, supra note 12. 

19 Lichter v. United States, 334 U.S. 742 (1948); Bowles v. Williamson, 321 US. 
503 (1944); Yakus v. United States, 321 U.S. 414 (1944); New York Central Securities 
Corp. v. United States, 287 U.S. 12 (1932); Hampton, Jr. & Co. v. United States, supra 
note 7; Field v. Clark, 143 U.S. 649 (1892); Alaska Steamship Co. v. Mulaney, 
180 F.2d 805 (9th Cir. 1950); Gallardo v. Porto Rico Ry., L. & P. Co., 18 F.2d 918 
(1st Cir. 1927). 

















1960] RECENT DEVELOPMENTS 675 


delegation,?° and proceeds to distinguish each from the language before 
the court on a narrow semantic basis. Phrases such as “fair and equitable 
. . » promote the purposes of the Act,’’*! were considered less vague than 
“when market conditions warrant it . . . for the purpose of protecting the 
consumer or the coffee industry.’”** The court distinguishes the former word- 
ing on the basis of its interpretation in light of surrounding conditions, but 
never investigates the conditions surrounding the delegation in question. 
The Act calls for a determination of times for rate adjustment and of the 
effects of those adjustments upon consumers or the coffee industry. This 
would seem to be a matter requiring the application of expert knowledge 
and a matter suited to the administrative process, especially under an act 
obviously contemplating a balancing of interests between consumers and the 
industry.7* Quick action in changing rates may be required—quick action 
which the legislature is normally unable to take—in keeping pace with 
volatile market conditions. The court also fails to note the administrative 
safeguards included within the amendment—the requirement of the Gov- 
ernor’s approval and the requirement of a statement of considerations**— 
and provisions providing for judicial review.*° 

It is difficult to visualize an affirmance of this decision. No express 
authority is cited. Indeed the only express authority available is that of the 
Panama Refining and Schecter cases, and the Supreme Court has already 
shown its willingness to ignore these decisions. The negative authority 
cited by the court is not persuasive. While it is possible to draw fine distinc- 
tions between the words of the various delegations, these are meaningless. 
The grants involved in most of the cases cited are just as broad, if not 
broader, than the grant in question. More importantly, the court failed to 
go through the balancing process noted before, and indeed failed to take into 
consideration the surrounding factors which have been relied upon by the 
Supreme Court in its decisions. 

As a matter of policy, this decision should not stand. “Delegation by 
(the legislative branch) has long been recognized as necessary in order that 
the exertion of legislative power does not become a futility.”*" Consideration 
of only the words used in establishing standards, and the consequent failure 





20 “The Acts of Congress to which we have adverted demonstrate the boundaries 
which have been attached to the exercise of the delegation of power to alter tariff 
rates.” 177 F. Supp. at 778. 

21 Yakus v. United States, supra note 19. 

22 177 F. Supp. at 777. 

23 A similar balancing of interests was involved in the delegation upheld by the 
Supreme Court in the Rock Royal case. United States v. Rock Royal Co-operatives, 
supra note 11. 

24 13 L.P.R.A. § 2201, supp. Note that one of the bases of the Panama Refining 
decision was the lack of similar safeguards. 

25 4 L.P.R.A. § 35 (Supreme Court); 4 L.P.R.A. § 121 (Superior Courts). 

26 Fahey v. Mallonee, supra note 12. 

27 Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940), which was a 
case involving the authority to fix maximum prices when deemed necessary by the 
delegate to protect consumers. 
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to look to their context, limits the legislature in delegating to other bodies 
matters which can be better handled by those bodies. Such limitation is 
inconsistent with today’s principles of positive government. Courts should 
be quite hesitant to overturn legislative determinations of the manner in 
which governmental power should be exercised, and should look to all avail- 
able factors in an attempt to perceive the adequacy of the standards given. 
The legislature is, after all, much closer than the court to limitations on the 
legislative process that compel or encourage delegation. Delegation should 
not be unduly limited, certainly, where its obvious purpose is to take ad- 
vantage of expertise, and where it does not offend the principle of separation 
of powers. 


Tim Applegate 

















CAUSE OF ACTION FOR WRONGFUL DEATH OF 
VIABLE FETUS 


Stidam v. Ashmore 
109 Ohio App. 431, 167 N.E.2d 106 (1959) 


Plaintiff commenced an action for wrongful death alleging that she was 
administratrix of a stillborn child and that while it was a viable fetus the 
defendant’s negligence caused its death. Demurrer sustained. The Court 
of Appeals for Madison County reversed, holding “that plaintiff’s petition 
Stated a valid cause of action. . . .”” 

Actions for wrongful death are statutory in character. “At common law 
no action could be founded upon the death of a human being. The rule... 
has been altered . . . by statutes, the first of which, known as Lord Camp- 
bell’s Act, was passed in England in 1846.”* Ohio’s wrongful death statutes, 
patterned after the English act, were originally enacted in 1851° and last 
amended in 1953. They have, however, been subject to considerable judi- 
cial interpretation.® 

The court in the instant case relied heavily upon two Ohio cases® 
which, while following the minority rule,” are part of a trend which has 
been applauded by legal critics.8 The Ohio Supreme Court adopted the 
minority rule in according a tort action to a child for prenatal injuries in 





1 Wiseman, P. J., dissenting at page 435. 

2 Prosser, Torts 705 (2d ed. 1955). 

3 Hirsch, “What Elements of Damage Survive Under § 11-235, General Code,” 
33 Ohio L. Rep. 551 (1931). 

4 Ohio Rev. Code § 2125.01 (1953) “When the death of a person is caused by 
wrongful act, neglect, or default which would have entitled the party injured to main- 
tain an action and recover damages if death had not ensued . . . the person who would 
have been liable if death had not ensued, . . . shall be liable to an action for damages, 
not withstanding the death of the person injured. . . .” 

Ohio Rev. Code § 2125.02 (1953) “An action for wrongful death . . . shall be for 
the exclusive benefit of the surviving spouse, the children, and other next of kin of the 
descendent. The jury may give such damages as it thinks proportional to the pecuniary 
injury resulting from such death to the persons, respectively, for whose benefit the 
action was brought... .” 

5 The amount of damages recoverable for death by wrongful act must be limited 
to the pecuniary loss sustained by the beneficiaries. Kennedy v. Byers, 107 Ohio St. 
90, 140 N.E. 630 (1923); Cincinnati St. Ry. v. Altemeier, 60 Ohio St. 10, 53 N.E. 300 
(1899); Russell v. Sunbury, 37 Ohio St. 372 (1881); Steel v. Kurtz, 28 Ohio St. 191 
(1876). 

However, there is a presumption that pecuniary loss exists in favor of those 
legally entitled to services or support from the decedent. Immel v. Richards, 154 Ohio 
St. 52, 42 Ohio Op. 128 (1950); Karr v. Sixt, 146 Ohio St. 527, 67 N.E.2d 331 (1946). 

6 Jasinsky v. Potts, 153 Ohio St. 529, 92 N.E.2d 809 (1950); Williams v. Marion 
Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949). 

7 Prosser, Torts 175 (2d ed. 1955); 10 A.L.R.2d 1059, 1060 (1950). 

8 Prosser, Torts 175 (2d ed. 1955); 10 A.L.R.2d 1059, 1064 and 1071 (1950). 
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Williams v. Marion Rapid Transit, Inc. The Williams doctrine was ex- 
tended to cover an infant dying after birth of prenatal injuries by permitting 
its administrator to bring an action for wrongful death in Jasinsky v. Potts. 
The Williams court was primarily concerned with determining whether an 
infant was entitled to be heard in court under the Ohio Constitution’! when 
its injury occurred prenatally. The court said that: 
In accordance with the general rule as to the rights of unborn 
children, it is stated in 21 Ohio Jurisprudence 864, Section 3: “It 
is a well settled rule of law relative to succession, and to most other 
cases in relation to infants, that a child en ventre sa mere, as to 
every purpose for the benefit of the child, is to be considered in 
esse, though this rule is not to be applied unless the benefit of the 
child will thereby be promoted.’’!? 


The Williams court discussed two cases'* which held that a cause of action 
exists for prenatal injury. The discussions included quotations disclosing 
that those courts applied the “benefit” test quoted above.'* It is apparent 
that enabling an infant to bring an action for his prenatal injuries is bene- 
ficial to him. The wrongful death statutes create a cause of action for death 
(after birth due to prenatal injuries) and even though the deceased infant 
is not benefitted by an award for his wrongful death, the test is met because 
he could have brought a tort action “if death had not ensued.”® Thus both 
Williams and Jasinsky followed the liberal trend which accords an infant a 
cause of action “subsequent to his birth,’”® for injury while a viable fetus.’7 

When applying the “benefit” test to the instant case it is difficult to 
envision how a stillborn child can be benefitted by being considered a person 
since the wrongful death statutes are for the benefit of the next of kin of 
the deceased person.'* The court in the instant case admittedly disregarded 





9 Supra note 6; 10 Ohio St. L.J. 409 (1949). 

10 Supra note 6; 19 U. Cinc. L. Rev. 526 (1950). 

11 “Injuries wrongfully inflicted upon an unborn viable child capable of existing 
independently of the mother are injuries ‘done him in his . . . person’ within the mean- 
ing of Section 16, Article 1 of the Constitution and, subsequent to his birth, he may 
maintain an action to recover damages for the injury so inflicted.” Williams v. 
Marion Rapid Transit, Inc., supra note 6, syllabus 2. 

12 Williams v. Marion Rapid Transit, Inc., supra note 6, at 118, 87 N.E.2d at 336. 
Black, Law Dictionary (4th, ed. 1951) defines “en ventre sa mere” as “In its mother’s 
womb” and “in esse” as “In being. Actually existing.” 

13 Scott v. McPhetters, 93 P.2d 562 (Cal. 1939) affirming 33 Cal. App. 2d 629, 
92 P.2d 678 (1939) which applied the California statutory “benefit” test; Montreal 
Tramways v. Le Veille, 4 D.L.R. 337 (Supreme Court of Canada 1933). 

14 Williams v. Marion Rapid Transit, Inc., supra note 6, at 125, 126, 87 N.E.2d 
at 339. 

15 See supra note 4. 

16 See supra note 11. 

17 “The word, ‘viable,’ is defined in the New Century Dictionary as, ‘Capable of 
living; physically fitted to live; of a fetus, having reached such a stage of development 
as to permit continued existence, under normal conditions, outside of the womb.’” 
Williams v. Marion Rapid Transit, Inc., supra note 6 at 117, 87 N.E.2d at 335. 

18 See supra note 4. 
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dicta in Williams which indicated that the child must survive birth for a 
cause of action to arise.’® Quoting Jasinsky the court also gave short shrift 
to the contention that the “benefit” test ought to be applied.*® However, as 
previously discussed, the “benefit” test is consistent with the result in 
Jasinsky. The court also emphasized a portion of Williams, where it appears 
that the supreme court may consider a viable fetus a person.*! In lieu of 
the “benefit” test the court used logical arguments favoring a cause of action 
for prenatal deaths.2* Those arguments are convincing and it seems best to 
concede on the policy level that a cause of action ought to exist for negli- 
gently caused prenatal deaths. 

The question remaining is whether the next of kin of a stillborn child 
may properly be compensated for its loss through an action for wrongful 
death.** Considering the speculative nature of pecuniary loss to the bene- 
ficiaries** for the loss of an infant and the failure of the “benefit” test when 
applied to prenatal deaths, the result in the instant case is undesirable absent 
a legislative revision.*° Moreover, the requirement that the infant be viable*® 
when injured is unsupportable scientifically?’ and unwarranted by the bene- 
fit test.28 Nevertheless, recoveries for prenatal death ought to be permitted 
and revision of the wrongful death statutes to allow recoveries would be 
in accord with the liberal trend. 

William B. Badger 





19 Stidam v. Ashmore, 109 Ohio App. 431, 434, 167 N.E.2d 106, 108 (1959). 

20 Id. 

21 “‘Was the plaintiff at the time of her injury a person within the meaning of 
Section 16, Article 1 of the Constitution?’ (Emphasis added.)” Stidam v. Ashmore, 
supra note 19 at 433, 167 N.E.2d at 107 quoting Williams v. Marion Rapid Transit, 
Inc., supra note 6, at 127, 128, 87 N.E.2d at 340. 

22 “Suppose, for example, viable unborn twins suffered simultaneously the same 
prenatal injury of which one died before and the other after birth. Shall there be a 
cause of action for the death of the one and not for that of the other? Surely logic 
requires recognition of causes of action for the deaths of both, or for neither. Inasmuch 
as the Supreme Court has already determined that there is a cause of action in the case 
of the one, we can see no valid reason for denying it in the other.” Stidam v. Ashmore, 
supra note 19, at 434, 167 N.E.2d at 108. 

23 Prosser, Torts 175 (2d ed. 1955). 

24 Supra note 4. But see Prosser, Torts 714 (2d ed. 1955). 

25 Cases from seven other jurisdictions with similar statutes have allowed a cause 
of action in the situation at bar. See 10 A.L.R.2d 639 and 1 A.L.R.2d Supp. Service 
690 (1960). See also Prosser, Torts 719 (2d ed. 1955). 

26 The Ohio cases, supra notes 6 and 19, have required that the infant be viable. 

27 See “Recovery Allowed For Injury To Non-Viable Fetus,” 20 Ohio St. L.J. 365. 
28 The “benefit” test applies to all unborn children regardless of viability. 
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LAY REPRESENTATION BEFORE BUREAU OF WORKMEN'S 
COMPENSATION HELD UNAUTHORIZED PRACTICE OF 
LAW 


Special Master Comm’rs v. McCahan 
83 Ohio L. Abs. 1 (C.P. 1960) 


Can a lay person represent claimants before the administrative tribunals 
of the Ohio Bureau of Workmen’s Compensation? The Stark County Com- 
mon Pleas Court was faced with this query when the Special Master Com- 
missioners, appointed by the same court to investigate unauthorized practice 
of law in the county, brought injunctive proceedings against the respondent. 
According to the court’s findings of fact, the respondent had, for eighteen 
years, selected and prepared workmen’s compensation forms for claimants, 
advised claimants of their rights under the law, attended hearings in a 
representative capacity, and effected the final disposition of claimants’ legal 
rights under the Ohio workmen’s compensation laws. Upon appeals taken 
to the Industrial Commission at Columbus, respondent’s contracted claims 
were handled by a Columbus attorney with whom he had association. Sitting 
en banc, the three-judge court found that respondent’s activities did con- 
stitute the practice of law and enjoined him “from all such actions and 
conduct.” 

Despite the restricted impact of the decree (not appealed and applicable 
only to the respondent), it has aroused interest among the organized Bar 
as a valuable precedent for those committees charged with the responsibility 
of curbing activities constituting the unauthorized practice of law.’ For 
Ohio, the case was one of significance because it is the first to answer the 
question (posed above) since the major overhaul in 1955 of the workmen’s 
compensation laws.? The current law is confused, and the need for clarifi- 
cation is great. 

The Ohio statutes are silent as to the qualifications for a person appear- 
ing before the workmen’s compensation tribunals in a representative capacity, 
except for Ohio Rev. Code § 4123.05 which gives the Industrial Commission 
the power to adopt “reasonable and proper rules” to facilitate the hearings. 
The last attempt by the Commission to regulate the practice by representa- 
tives was in February, 1953.3 The rules then required a license, to be issued 
if a prospective representative could demonstrate that he was 18 years of 
age, a citizen of good moral character with five character references, and 
possessed a knowledge of the law.* In practice today, no license is re- 
quired and seldom, if ever, are the representatives of any party to a hearing 





1 Stark County Bar Assoc. v. McCahan, 29 Vol. 26, U.P. News, No. 1, p. 28 
(Spring, 1960). 

2 Ohio Rev. Code § 4121.12. 

3 Rules for Practice Before the Industrial Commission of Ohio, p. 5 (Feb. 1, 1953). 

4 Ibid. 
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asked their qualifications. “The Bureau and the Industrial Commission do 
not require representation nor do they interfere with representation.”® 

Notwithstanding Ohio Rev. Code § 4123.05, the Ohio Supreme Court 
has stated that the judiciary has the inherent power “to regulate, control, 
and define the practice of law.”® 


The practice of law is not limited to the conduct of cases in court. 
It embraces the preparation of pleadings and other papers incident 
to actions and special proceedings and the management of such 
actions and proceedings on behalf of clients before judges and 
courts, and in addition conveyancing, the preparation of legal in- 
struments of all kinds, and in general all advice to clients and all 
action taken for them in matters connected with the law.’ 


Utilizing the principle that sustains the above case, the Ohio Supreme Court 
declared in Goodman v. Beall in 1936: 


One appearing or practicing before the Industrial Commission of 
Ohio in a representative capacity subsequent to the time a claimant 
first receives notice of the disallowance of his claim under Sec. 
1465-90, General Code, is engaged in the practice of law, and pro- 
hibition will lie against such commission to prevent the appearance 
or practice before it on rehearing proceedings of any person other 
than an attorney at law, duly admitted to practice.® 


However, this decision does not control today since its statutory basis 
has been completely renovated by the Ohio legislature. The court in 1936 
was most impressed by provisions of the Ohio Gen. Code §§ 1465-90, which 
distinguished the non-adversary nature of the original hearing from the 
rehearing which was conducted “as in the trial of civil actions.” Their hold- 
ing in the case established a boundary between the two hearings for a lay 
representative, beyond which he could not pursue his contract claims. 

Today the chain of allowance hearings has become much more complex 
with the addition of other appeal stages. An employer or employee may 
initiate a claim by making application to the Bureau of Workmen’s Com- 
pensation on a standard form kept by all covered employers.® The ad- 
ministrator (Deputy) will then order an investigation,!° and make a tenta- 
tive award on the basis of any “compensable” injury found.1! The employer 
has 10 days in which to object;'* if he does object, the administrator will 
docket the claim for hearing.’* At this hearing, the administrator must al- 





5 Handbook for Employees and Employers, Workmen’s Compensation Act of the 
State of Ohio, p. 12 (1958). 

6 Judd v. City Trust & Savings, 133 Ohio St. 81, 12 N.E.2d 288 (1937). 

7 Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 650 
(1934). 

8 Goodman v. Beall, 130 Ohio St. 427, 200 N.E. 470 (1936). 

9 Ohio Rev. Code § 4123.07. 

10 Ohio Rev. Code § 4123.512. 

11 Ohio Rev. Code § 4123.514. 

12 Ohio Rev. Code § 4123.514. 

13 Ohio Rev. Code § 4123.515. 
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low “testimony and facts pertinent to the claim” to be presented, but does 
not need to prepare a record.4* Following this decision, either party may 
request “reconsideration” by the Administrator,!° or appeal as a matter or 
right to the regional board of review where the “testimony of witnesses and 
other evidence” may be introduced.'* The decision of the regional board of 
review constitutes the decision of the Commission unless an appeal is ac- 
cepted by the Industrial Commission itself, at Columbus.'* 

The procedure is further complicated by Ohio Rev. Code § 4123.519 
which allows appeals to be taken to the courts of common pleas. Effective 
November 2, 1959, a claimant may appeal an administrator’s decision to 
the courts when an application for reconsideration is denied by the Ad- 
ministrator; and either the claimant or the employer may appeal to the 
courts from an adverse ruling by a regional board of review. 

The reason for this elaboration of procedure is to distinguish the com- 
plex procedure under present law from that forming the basis of Goodman 
v. Beall,'® where there was only a hearing and a rehearing. To prevent the 
misapprehension that the Stark County Common Pleas Court could logically 
have drawn an arbitrary line between the original allowance hearing, 
the “reconsideration” hearing, or the hearing before a regional board, it 
should be noted that, aside from the appeal mentioned above, a “settlement” 
can be recommended to the Industrial Commission directly by an adminis- 
trator upon application by the parties.’® Such a settlement made pursuant 
to the rules and regulations of the Commission operates like any other settle- 
ment between the parties, including the state fund. 

The result of the foregoing analysis of the Ohio statutes precludes any 
selection of a boundary line between the various hearings which would not 
be completely arbitrary. The representation of parties at the hearings of 
the Bureau of Workmen’s Compensation must, therefore, be held to consti- 
tute either the practice of law in its entirety, or not at all. 

To hold that none of the practice within the Bureau is the practice of 
law would be a withdrawal from the position taken by most other jurisdic- 
tions.*° Nevertheless, support for this position did emanate from the framers 
of the workmen’s compensation laws.*! The Ohio Supreme Court has recog- 
nized that article II, section 35, Ohio Constitution (authorizing the establish- 
ment of workmen’s compensation) was proposed because “it assures every 
worker compensation for’ injuries or death arising out of and in the course 
of employment, backed by state law and state administration without 
necessity for recourse to law suits or employment of attorneys or payment 





14 Ohio Rev. Code § 4123.515. 

15 Ohio Rev. Code § 4123.515. 

16 Ohio Rev. Code § 4123.518. 

17 Ohio Rev. Code § 4123.516. 

18 Supra note 8. 

19 Ohio Rev. Code § 4121.121(J). 

20 Annot., 111 A.L.R. 19 (1937); cf. Annot., 125 A.L.R. 1173 (1940); cf. Annot., 
A.L.R. 781 (1944). 

21 35 Mich. L. Rev. 442 (1937). 
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of court costs.”** This view presupposes that the practice is simple enough 
to allow a claimant to process his own claim from inception to final settle- 
ment; however, the procedure for allowance hearings alone would be over- 
whelming to most uninitiated without assistance from some source. The 
State of Ohio embarked upon an educational program in 1958 via press 
releases featuring questions and answers, but it must be considered that in 
that same year, there were 3,200,000 covered employees throughout the 
state.2* 763 employees of the Bureau cannot effectively counsel 343,187 
claimants within a one-year period without outside assistance in the form 
of expert representation of the parties.** 

Considering that all 50 states and the federal government have similar 
programs;** that 39-40 million workers were protected by such legislation 
during an average week of 1955;*® that Ohio requires 16 district offices, 5 
regional boards of review, plus the Industrial Commission itself in Columbus 
to administer its law; it can be said that the Pennsylvania Supreme Court 
spoke with wisdom when it stated: 


There has been such an enormous development in recent years of 
administrative and quasi judicial boards of all kinds, that, unless 
their proceedings and decisions are guided by persons learned in 
the history, development, and philosophy of legal principles, the 
decline may be very rapid from government characterized by su- 
premacy of law to one of haphazard and arbitrary rule-a degenera- 
tion from liberty to oppression.** 


Regardless of one’s opinion on the merits of the controversy, i.e., 
whether such representation is the practice of law, due to the interrelation 
of the procedural steps delineated above, it is imperative that the Ohio 
courts refrain from drawing an arbitrary line somewhere within the frame- 
work. This representation must entail either the practice of law from start 
to finish, or not at all. . 

Edgar A. Bircher 





22 Goodman v. Beall, 130 Ohio St. 427, 429 (1936). 
23 Third Report of the Workmen’s Compensation Advisory Council, State of Ohio 
(Feb. 11, 1959). 
24 First Report of the Workmen’s Compensation Advisory Council, State of Ohio 
(Feb. 5, 1957). 
U.S. Dep’t of Labor Bulletin 161 (Rev.), August, 1957. 


hortz v. Farrell, 327 Pa. 81, 193 Atl. 20 (1937). 
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COLLATERAL ATTACK BY HABEAS CORPUS IN 
UNCONSTITUTIONAL CONVICTIONS 


State ex rel. Treat v. Alvis, Warden 
(Crim. No. 203,126, C.P., Franklin County, Ohio, Jan. 12, 1959) 


The plaintiff petitioned for a writ of habeas corpus in the Common 
Pleas Court of Franklin County, Ohio, on January 12, 1959. He had been 
indicted in two cases on June 23, 1950, both under section 2903.01 of the 
Ohio Revised Code entitled “Assault upon a child under sixteen years.”! 
On arraignment, he pleaded “not guilty” to each charge. Upon trial of one 
of these cases on November 10, 1950, he was found “guilty” and eventually 
sentenced to the Ohio Penitentiary. In December of 1957, he was “parolled”’; 
however, this was of little significance since on June 29, 1954, more than 
four years after the indictment, he had been tried on the second charge and 
again found “guilty,” sentence to “begin after the expiration of his current 
confinement.” Thus, he immediately began serving the sentence in the 
second case upon his “parol” in the first case. 

The due process clause of the fourteenth amendment of the United 
States Constitution*® and article one, section ten of the Ohio Constitution* 
have long guaranteed a speedy trial to those accused of a crime. To quote 
the opinion rendered in the noted case, “. . . the petitioner in this case was 
not afforded a speedy trial . . . [since] he was indicted June 23, 1950, ... 
[and] tried on June 29, 1954,—more than four years later.”> Yet the 
court was bound by precedent to deny the writ of habeas corpus since in 
Ohio, where an appeal or direct attack is or ever has been available, one 
may not attack his conviction collaterally in a habeas corpus proceeding.® 
As recently as May, 1960, the Ohio Supreme Court reaffirmed this doctrine 
in State ex rel. Sheppard v. Alvis, Warden." 

However, in State ex rel. Bailey v. Henderson,’ a man was sentenced 
to 20 years imprisonment after pleading “guilty,” on the advice of counsel, 
to a forgery indictment. His only crime was drawing a check with in- 





1 Ohio Rev. Code § 2903.01. 

2 This statement appears on p. 3 of the opinion in the noted case. 

3 U.S. Const. amend. VI; “In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and pyblic trial... .” 

4 Ohio Const. art. 1, § 10: “. . . In any trial, in any court, the party accused shall 
be allowed . . . a speedy public trial... .” 

5 This statement appears on p. 1 of the opinion in the noted case. 

6 Jn re Kramer, 163 Ohio St. 510, 127 N.E.2d 367 (1955) (denial of a constitutional 
right in the trial); Zn re Knight, 144 Ohio St. 257, 58 N.E.2d 671 (1944) (denial of 
jury trial) ; In re Whitmore, 137 Ohio St. 313, 29 N.E.2d 363 (1940) (trial court judge 
absent during part of the trial); Ex parte Joseph Van Hagan, 25 Ohio St. 426 (1874) 
(the law had been changed to set a maximum sentence of 30 days for the prisoner’s 
crime) ; Ex parte McGehan, 22 Ohio St. 442 (1872) (failure to bring accused to trial 
within the time limited by the criminal code). 

7 State ex rel. Sheppard v. Alvis, Warden, 170 Ohio St. 551, 167 N.E.2d 94 (1960). 

8 State ex rel. Bailey v. Henderson, 76 Ohio App. 547, 63 N.E.2d 830 (1945). 
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sufficient funds, clearly not forgery. The time for appeal had long since 
passed as he assumed that his attorney had correctly advised him; yet, in 
the interest of preventing a gross miscarriage of justice, the Ohio Supreme 
Court allowed him to successfully maintain a writ of habeas corpus. Why 
the court has refused in recent years even to consider the Henderson case 
is not clear. 

Only four other states take the same view as Ohio.® England’? and 
most other states have clearly allowed one to use the writ of habeas corpus 
as the appropriate remedy in such cases. In those states allowing its use, 
some permit it only if brought in the trial court’! while others do not make 
this restriction.’ 

It is well established that a writ of habeas corpus cannot be used as a 
substitute to review errors of law or irregularities in the conduct of the trial; 
this is the function of a direct appeal—not of a collateral attack by habeas 
corpus proceedings. It appears, however, that the Ohio Supreme Court has 
extended this principle to exclude the use of habeas corpus even to protect 
one’s constitutional rights. While there is a valid interest in limiting the 
number of appeals and attacks which can be made against a conviction and 
a concern in preventing overcrowding of our dockets, we also have a great 
interest in preserving the fundamental rights guaranteed in the federal and 
state constitutions. Moreover, we must be willing to go to great lengths to 
preserve such rights. When a situation arises where one is clearly denied 
such a right, it is very questionable that his mere failure to use a direct 
attack by appeal within the time limited for such action should prevent 
his use of habeas corpus when clear unconscionable situations would other- 
wise result. 


® People v. Strassheim, 228 Ill. 581, 81 N.E. 1129 (1907) ; People v. Murphy, 212 II. 
584, 72 N.E. 902 (1904); McGuire v. Wallace, 109 Ind. 284, 10 N.E. 111 ‘1886); In re 
Spradlend, 38 Mo. 547 (1866) ; Ex parte Simonton, 9 Port. 390, 39 Am. Dec. 320 (1840). 

10 Regina v. Bowen, 9 Car. & P. 509, 173 Eng. Rep. 933 (1840). 

11 Cummins v. The People, 4 Colo. App. 71, 34 Pac. 734 (1893); Griswold v. State, 
77 Fla. 505, 82 So. 44 (1919) ; Commonwealth v. Phillips, 16 Mass. 423 (1820); Com- 
monwealth v. Lorin Carter, 28 Mass (11 Pick.) 277 (1831); Nixon v. State, 2 Smedes 
& M. 497 (1844) ; State ex rel. Northrup v. Conrow, 13 Mont. 552, 35 Pac. 240 (1893) ; 
United States v. Fox, 3 Mont. 512 (1880) ; Commonwealth ex rel. McGurk v. Superin- 
tendent, 97 Pa. 211 (1881); Clark v. Commonwealth, 29 Pa. 129 (1858); State v. 
Williams, 35 S.C.L. 160, 14 S.E. 309 (1892); State v. Spergen, 12 S.C.L. 563 (1822); 
State v. Stalnaker, 4 S.C.L. 44 (1806) ; Dulin v. Lillard, Sheriff, 91 Va. 718, 10 S.E. 821 
(1895) ; State v. Brodie, 7 Wash. 442, 35 Pac. 137 (1893); Ex parte Blankenship, 93 
W. Va. 408, 116 S.E. 751 (1923); Ex parte Bracey, 82 W. Va. 69, 95 S.E. 593 (1918). 

12 Jn re Ford, 160 Cal. 334, 116 Pac. 757 (1911); Ex parte Vinton, 5 Cal. Unrep. 
624, 47 Pac. 1019 (1896); Jn re Miller, 66 Colo. 261, 180 Pac. 749 (1919); Crister v. 
State, 87 Neb. 727, 127 N.W. 1073 (1910) ; Ex parte Larkin, 11 Nev. 90 (1876); Ex parte 
Stanley, 4 Nev. 113, (1868) ; State v. Dilts, 76 N.J.L. 410, 69 Atl. 255 (Sup. Ct. 1908); 
In re Blair, 32 Misc. 175, 65 N.Y. Supp. 640 (Sup. Ct. 1900); State ex rel. Adams v. 
Larson, 12 N.D. 474, 97 N.W. 537 (1903); People v. Jefferds, 5 Park Crim. Rep. 518 
(N.Y. 1861); People v. Rulloff, 5 Park Crim. Rep. 77 (N.Y. 1860); In re Desolvers, 
35 RI. 148, 86 Atl. 657 (1913); Rutherford v. State, 16 Tex. App. 649 (1884); Ex 
parte Cox, 12 Tex. App. 665 (1882); Harrall v. State, 4 Tex. Ct. App. R. 427 (1878). 
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Exactly such a situation is present in the instant case. The petitioner 
was clearly denied his constitutional right to a speedy trial. He did not 
appeal his second conviction directly because at that time, he was in prison 
serving the sentence from his first conviction. It was not until he was 
“parolled” some two years later on the first conviction that he realized that 
he had failed to appeal in time. It seems very unlikely that he was aware 
of this requirement. Dut to the refusal of the Ohio Supreme Court to permit 
habeas corpus to be employed in such a situation, the petitioner’s constitu- 
tional right to a speedy trial was clearly lost. 

The United States Supreme Court appears to have recognized the need 
to permit the use of habeas corpus in such situations. In Johnson v. Zerbst, 
Warden,"* the court said, “True, habeas corpus cannot be used as a means of 
reviewing errors of law and irregularities . . . occurring during the course 
of the trial, and the writ of habeas corpus cannot be used as a writ of error. 
These principles, however, must be construed and applied so as to preserve 
—not destroy—constitutional safeguards of human life and liberty.” !* 

Although habeas corpus must be limited to prevent its use as a mere 
substitute for a direct attack on a final determination of one’s guilt, it is 
often the ideal remedy—sometimes the only remedy—for one who has been 
convicted while having been denied a basic constitutional right.!° The princi- 
ple that habeas corpus is not a remedy for the review of mere errors or 
irregularities at the trial should not be tantamount to constitutional safe- 
guards of life and liberty. For this reason, it may well be time for the Ohio 
Supreme Court to review its position on this question as was urged by the 


common pleas judge in the instant case. 
Edward F. Whipps 





13 Johnson v. Zerbst, Warden, 304 U.S. 458 (1838). 
14 Jd., at 465 (emphasis added). 
15 This statement appears on p. 5 of the opinion in the noted case. 











WIFE'S RIGHT TO CONSORTIUM 


Montgomery v. Stephan 
349 Mich. 33, 101 N.W.2d 227 (1960) 


Plaintiff's husband was left physically and psychologically disabled as 
a result of an automobile accident caused by defendant’s negligence. His 
wife brought this action seeking recovery for loss of her husband’s con- 
sortium, asserting deprivation of his society and comfort, aid and com- 
panionship, and of normal conjugal affection. The trial court, following 
established Michigan precedent, granted defendant’s motion for dismissal 
due to plaintiff’s failure to state a cause of action. The Supreme Court 
reversed, thus recognizing for the first time in Michigan a wife’s right of 
action for loss of consortium arising from negligence. 

This decision is of great importance as another indication of a growing 
trend in the law. Until 1950 a wife was unable to recover for such an injury 
in any jurisdiction. In that year a Washington, D.C. court set a precedent 
by allowing her a cause of action.* Since that time an increasing number 
of states have adopted this view, long advocated by legal writers.* The 
majority view at the present time appears contra to this position, but in 
many jurisdictions the problem has not been recently re-examined. For 
instance, the most recent case in Ohio dates back to 1915.4 It seems prob- 
able that the problem will arise in these jurisdictions in the near future 
in the light of this growing trend. Thus, an appraisal of the merits of such 
an action appears timely. 

An appropriate starting point would seem to be with a discussion of the 
term “consortium.” Consortium is defined as the conjugal fellowship of the 
husband and the wife and the right of each to the company, cooperation, 
and aid of the other in every conjugal relation.® It has also been defined 
as consisting of material services, love, affection, companionship and sexual 
relations all welded into a conceptualistic unity.® 

At common law the husband had a cause of action for loss of the con- 
sortium of his wife,’ but there appears to be no authority as to the existence 





1 North Carolina had permitted a recovery in one decision, Hipp v. E. I. Dupont 
de Nemours & Co., 182 N.C. 9, 108 S.E. 318 (1921), but the case was promptly over- 
ruled in Hinnant v. Tidewater Power Co., 189 N.C. 120, 126 S.E. 307 (1925). 

2 Hitaffer v. Argonne Co., 183 F.2d 811 (D.C. Cir. 1950); 23 A.L.R.2d 1366 (1950), 
cert. denied 340 U.S. 852. 

3 Cooney v. Moomau, 109 F. Supp. 448 (Neb. 1953) ; Missouri Pacific Transporta- 
tion Co. v. Miller, 227 Ark. 351, 299 S.W.2d 41 (1957); Brown v. Georgia-Tennessee 
Coaches, Inc., 88 Ga. App. 519, 77 S.E.2d 24 (1953); Delta Chevrolet Co. v. Waid, 211 
Miss. 256, 51 So. 2d 443 (1951). 

4 Smith v. Nicholas Bldg. Co., 93 Ohio St. 101, 112 N.E. 204 (1915). 

5 Pratt v. Daly, 55 Ariz. 535, 104 P.2d 147 (1940). 

6 Hitaffer v. Argonne Co., supra note 2, at 814. 

7 Guevin v. Manchester St. Ry., 78 N.H. 289, 99 Atl. 298 (1916); 28 Ohio Jur. 2d 
“Husband and Wife,” § 128 (1958); Holbrook, “The Change in the Meaning of Con- 
sortium,” 22 Mich. L. Rev. 1 (1922). 
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of a corresponding cause of action for the wife. The courts and legal writers 
have given three main views as to the reason for this difference. 

The first view is based on the inferiority of the wife in the marriage 
relation. Under the marriage contract the legal existence of the wife was 
considered as being merged in that of her husband and an injury to her 
was thus legally an injury to her husband for which he alone could recover.® 

According to another theory, even at common law a wife had rights in 
the enjoyment of her marriage including the right to her husband’s consor- 
tium, but procedural difficulties prevented her from exercising this right.1® 
A married woman was incapable of suing except when her husband was 
joined as plaintiff, the husband then being entitled to any proceeds re- 
covered.'! In suits based on alienation of affections or adultery, the hus- 
band also was a wrongdoer and the law does not allow one to benefit from 
his own wrong.'* In the case of an injury to the husband, the wife could 
not recover for injuries to her personal rights resulting therefrom, since the 
moment recovery was granted, it would belong to him, thus giving him 
two recoveries for his injury.’ 

The advocates of the third view have argued that a husband could 
recover for loss of consortium only if he suffered a loss of the services of his 
wife. Since the wife had no legal right to the services of her husband, the 
argument continues, she could not recover for loss of consortium.'* It is 
suggested by this writer that the common law courts espousing this theory 
limited it to negligence actions. In the first place, the procedural difficulties 
mentioned above would account for the absence of actions in other than 
negligence cases; and secondly, after these procedural limitations were re- 
moved, the courts following this theory used it in relation to negligence 
cases only.'5 

The married women’s acts changed this picture extensively. Their pur- 
pose was to improve the position that the wife occupied at common law. 
Generally these acts provide that (1) a wife may hold property as her own, 





8 Holbrook, supra note 7; Lippman, “The Breakdown of Consortium,” 30 Col. L. 
Rev. 651 (1930). 

9 Lippman, supra note 8 at 653; 41 Geo. L.J. 443 (1953). A quote from Blackstone 
aptly states this position: “The inferior hath no kind of property in the company, care 
or assistance of the superior, as the superior is held to have in those of the inferior; 
and therefore the inferior can guffer no loss or injury.” 3 Blackstone’s Commentaries 142. 

10 Hitaffer v. Argonne, supra note 2; Bernhardt v. Perry, 276 Mo. 612, 208 S.W. 
462 (1919); Flandermeyer v. Cooper, 85 Ohio St. 327, 98 N.E. 102 (1911); Holbrook, 
supra note 7; 23 U. Cinc. L. Rev. 108 (1954). 

11 Bernhardt v. Perry, supra note 10; 27 Am. Jur. “Husband and Wife,” §§ 491, 
513 (1940); Holbrook, supra note 7. 

12 Holbrook, supra note 7; 39 Mich. L. Rev. 820 (1941). 

13 Bernhardt v. Perry, supra note 10. 

14 Curry v. Board of Commissioners of Franklin County, 135 Ohio St. 435, 21 N.E. 
2d 341 (1939); Kelley v. Bouche, 21 Ohio Op. 244 (C.P. 1911); Annot., 23 A.L.R.2d 
1378 (1950); 15 Ohio St. L.J. 98 (1954). 

15 Curry v. Board of Commissioners of Franklin County, supra note 14; Smith v. 
Nicholas Bldg. Co., supra note 4 
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free from control by her husband, or subject to lessoned control; (2) she 
may sue without joining him as plaintiff and may hold as her own property 
the proceeds of the suits; and (3) she is entitled to her own earnings.’® 

One result of the acts was the appearance of suits by married women 
to recover for loss of consortium resulting from alienation of affections.” 
Most courts allowed the action, following either of two theories. One held 
that consortium is a property right and since the wife now has a right to 
hold property she can bring an action to recover for an invasion of this 
property right. The other view held that with the removal of the procedural 
limitations on the wife she was able to exercise her pre-existing right.1* 

Practically all jurisdictions now allow this action;'® but regardless of 
the path used to reach their decision, they have refused to carry the reason- 
ing to its logical conclusion by allowing a wife an action for loss of consortium 
caused by negligence.?° 

Generally there are four arguments as to why a cause of action for 
negligently caused loss of consortium should not be granted to the wife. A 
careful analysis reveals that they are not convincing under present-day con- 
ditions. 

The principal basis for denial is that the injury to the wife is too remote 
and indirect to merit a right of recovery. Negilgence cases, it is said, differ 
from alienation of affections and criminal conversation cases where there is 
a direct attack on the marital relation.21 The lack of consistency in allow- 
ing the husband to recover for loss of consortium caused by a negligently 
inflicted injury while denying recovery to the wife destroys this first argu- 
ment. If the proximate causation is provable in the former case, there is no 
valid reason why it should not be so in the latter.** 

Some courts have argued that since the husband is bound to support 
his wife, she is benefited indirectly by his recovery and to allow an additional 
action would result in double recovery.2* The malicious interference cases, 





16 Holbrook, supra note 7. 

17 Jbid.; Actions for criminal conversation also appeared, Turner v. Heavin, 182 
Ky. 65, 206 S.W. 23 (1918), as did actions based on intentional injuries to the husband; 
Flandermeyer v. Cooper, supra note 10. 

18 Holbrook, supra note 7. 

19 Emerson v. Tayeor, 133 Md. 192, 104 Atl. 538 (1918); 27 Am. Jur. “Husband 
and Wife,” § 513 (1940) ; 28 Ohio Jur. 2d “Husband and Wife,” § 128 (1958) ; 39 Mich. 
L. Rev. 820 (1941); 57 Col. L. Rev. 902 (1957). 

20 Annot., 23 A.L.R.2d 1378 (1950); 27 Am. Jur. “Husband and Wife,” § 514 
(1940) ; 28 Ohio Jur. 2d “Husband and Wife,” § 142 (1958). 

21 Hitaffer v. Argonne Co., supra note 2; Annot., 23 A.L.R.2d 1378 (1950); 17 
Ohio St. L.J. 153 (1956). 

22 Ibid. 

23 Annot., 23 A.L.R.2d 1378 (1950); 39 Mich. L. Rev. 820 (1941). The court in 
Bernhardt v. Perry, supra note 10 at 466, stated this view clearly, “In the first place 
her husband would recover full compensation for all injuries he sustained . . . and in 
addition he would recover for all injuries to his ‘vital organs’ and for being incapacitated 
to care for, associate with and protect her, as well as being deprived of his right to 
consort with her. This would make him whole as much as it would be possible to do 
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allowing the cause of action, have been distinguished in two respects: first, 
the impossibility of double recovery because of the participation of the hus- 
band in the wrong** and secondly, the need for punishing the defendant.?® 
So far as material services are included within the concept of consortium, the 
double recovery fear is real and requires special care, but not total aban- 
donment of the wife’s rights. To do so approaches a return to the common 
law principle that the husband has the only rights in the marital relation.?® 
A solution would be “to determine the damages to the wife’s consortium in 
exactly the same way as those of the husband are measured in a similar 
action, and subtract therefrom the value of any impairment of his duty to 
support.”*? The distinction between suits based on malice and suits arising 
from negligence, emphasizing the punitive nature of the former action, fails 
because exemplary damages cannot be grounded on an injury that could not 
be actionable if the claim for exemplary damages were omitted.* 

The proponents of the third argument consider loss of services necessary 
before an action for loss of consortium can be brought. The argument 
amounts to a continuation of the common law view previously explained.?® 
Again, the malicious interference cases are distinguished on the basis of a 
need for punishment. This is Ohio’s present position.*® The great weight 
of authority will not accept the premise of this argument, such being the 
emphasis on the service element of consortium. According to this majority, 
the question is not whether any particular element of consortium has been 
injured, but whether consortium has been injured at all.*? 

The last major reason rests on the proposition that the married women’s 
acts created no new rights but merely removed existing disabilities. Since 
the wife had no such right at common law, it is argued, none exists under 
the statutes.** Various explanations have been offered to rationalize the 
apparent inconsistency in allowing an action by the wife for alienation of 
affections and criminal conversation while denying it in negligence cases.** 





within the contemplation of the law. . . If she is authorized to recover from the de- 
fendant in this action, then she would recover from the same wrongdoer the damages 
she had sustained for the same injuries her husband had recovered for and out of 
which he is bound to support, maintain, and care for her.” 

24 Brown v. Kistleman, 177 Ind. 692, 98 N.E. 631 (1912); Holbrook, supra note 
7; 57 Col. L. Rev. 902 (1957). 

25 Hitaffer v. Argonne Co., supra note 2; Brown v. Kistleman, supra note 24; 
Bernhardt v. Perry, supra note 10; Stout v. Kansas City Term Ry., 172 Mo. App. 113, 
157 S.W. 1019 (1913). 

26 Hitaffer v. Argonne Co., supra note 2; 39 Mich. L. Rev. 820 (1941). 

27 Hitaffer v. Argonne Co., supra note 2. 

28 Schumacher v. Siefert, 35 Ohio App. 405, 172 N.E. 420 (1930); McCormick, 
Damages, § 83 (1935). 

29 Supra note 14. 


30 15 Ohio St. L.J. 98 (1954). 
31 Hitaffer v. Argonne Co., supra note 2; Annot., 23 A.L.R.2d 1378 (1950). 


82 Cravene v. Louisville and M. Ry., 195 Ky. 257, 242 S.W. 628 (1922); Nash. v. 
Mobile & O. Ry., 149 Miss. 823, 116 So. 100 (1928); Annot., 23 A.L.R. 1378 (1950). 
33 The wife is entitled to the society and affection of her husband but is allowed 
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The failure of this argument lies in this attempted rationalization as ex- 
plained in the analysis of the first and second arguments. 

The most important reason for granting the wife this cause of action is 
the reason upon which the primary emphasis was placed in the principal 
case. The married women’s acts were intended to place husband and wife 
in positions of legal equality.** The very purpose of this legislation is 
thwarted by denying the wife a cause of action in cases of negligence and 
only allowing the legislative purpose to prevail in cases of malicious invasion 
of the right of consortium.*® 

It is suggested that Ohio adopt the position of the Michigan court with 
special care being given not to allow double recovery for the service element 
of consortium. Possibly an instruction to the jury could accomplish the 
desired result.** The Ohio Supreme Court has not been reluctant to overrule 
its holdings in other areas where changes were needed in order to keep up 
with the developments in the law and should extend the same philosophy 


into this area of the law.*? 
Edward W. Lincoln, Jr. 





to bring an action to recover for an injury to this right only when it results from a 
wrong committed directly against her. The removal of the procedural limitations on 
her right to sue made this action possible but did not make possible a suit for loss of 
consortium resulting from an indirect injury, Bernhardt v. Perry, supra note 10 at 465. 
The need to punish the wrongdoer was emphasized as another reason. 

34 Acuff v. Schmit, 248 Iowa 272, 78 N.W.2d 480 (1956); Lippman, supra note 
8; 39 Mich. L. Rev. 820 (1941). 

35 Some courts realizing this inconsistency have “solved” the problem by denying 
both husband and wife an action for either intentional or negligent invasions of the 
right of consortium, Annot., 23 A.L.R.2d 1378 (1950); Holbrook, supra note 7. This 
appears to leave a legitimate interest unprotected, however. 

There are statutes in ten or twelve states abolishing action for interference with 
domestic relations which carry an accusation of sexual misbehavior. Prosser, Torts, 
§ 103 (1955). 

36 Perhaps a statute providing for compulsory joinder of the husband’s and the 
wife’s action in negligence cases would furnish an answer. Provision would have to be 
made, however, for cases in which antagonism developed between husband and wife 
after the accident or where one spouse was out of the jurisdiction. 

37 Avellone v. St. John’s Hosp., 165 Ohio St. 467, 135 N.E.2d 410 (1956); Damm 
v. Elyria Lodge, 158 Ohio St. 107, 107 N.E.2d 337 (1952); Williams v. Marion Rapid 
Transit Inc., 152 Ohio St. 114, 87 N.E.2d 334 (1949). 
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WITHDRAWAL OF GUILTY PLEA TO DEFECTIVE 
INDICTMENTS 


People v. Englese 
7 N.Y 2d 83, 163 N.E.2d 869, 195 N.Y.S.2d 641 (1959) 


A felony indictment charged the defendant with the offense of carrying 
a dangerous weapon in violation of section 1897, subdivision 5, of the New 
York Penal Code. The indictment was defective in that it failed to allege 
that the defendant had been previously convicted of any crime as required by 
that section of the Penal Code in order to obtain a felony conviction. The 
defendant pleaded guilty to the indictment and was sentenced thereon. After 
serving five years in prison the defendant moved to vacate the conviction 
on the grounds that his acts, if proved, would only constitute a misde- 
meanor. The trial court granted the motion to vacate the judgment but 
refused to allow the defendant to withdraw his plea of guilty. The defendant 
was then sentenced on a misdemeanor and the Appellate Division affirmed. 
The New York Court of Appeals reversed the conviction and allowed the 
defendant to withdraw his plea of guilty to the misdeameanor.! 

The problem posed by this case (but not discussed in the opinion), is 
whether a plea of guilty is simply an admission of fact, that is, a confession 
in open court, or whether it is an admission of fact in light of a specific 
charge. Under English common law when the defendant was confronted 
with an indictment, he was forced to either admit the alleged acts or deny 
the allegations.2 Thus Blackstone says: “When a criminal is arraigned, he 
either stands mute or confesses the fact, whieh circumstances we may call 
incidents to arraignment.”* Therefore, when the defendant “confessed to 
the facts,” his answer was considered as a confession such as to admit all 
material facts specified in the indictment.* 

In this area of criminal procedure most courts seem to be uncertain 
as to the effect of admissions contained in a guilty plea.®° English courts are 
not confronted with this uncertainty because the defendant is allowed to 
withdraw his plea any time before sentencing.* Thus, the question as to 


1 People v. Englese, 7 N.Y.2d 83, 163 N.E.2d 869, 195 N.Y.S.2d 641 (1959). In 
respect to matters reviewable on appeal, the general rule is that a plea of guilty is 
the same or has the same effect as a finding of guilty by a jury verdict. Spirow v. 
United States, 24 F.2d 796 (2d Cir. 1928). Thus, it is not mere evidence of guilt as 
is an extra-judicial confession, but it is a conclusive admission of guilt. People v. Brown, 
140 Cal. App. 616, 36 P.2d 194 (Ct. App. 1934). 

However, a plea of guilty does not confer jurisdiction or authorize a conviction in 
the absence of a valid indictment, but constitutes an admission of what is well alleged 
or charged. People v. Brummett, 22 Ill. App. 2d 46, 159 N.E.2d 511 (1959). 

2 Blackstone’s Commentaries IV, § 323 (1876). 

3 Id., § 324. 

4 Langston v. United States, 153 F.2d 840 (8th Cir. 1946). Also, see Littlejohn v. 
Hiatt, 197 F.2d 334 (Sth Cir. 1952). 

5 People v. Englese, supra note 1. 

6 Rex v. Plummer, 2 K.B. 339 (1902) ; Rex v. Sell, 9 C. & P. 346, 173 Eng. Rep. 863 


(1840). 





692 











RECENT DEVELOPMENTS 693 


when a defendant may withdraw his plea to a defective indictment never 
arises. This rule has also been followed by a minority of courts in the 
United States.” 

In general, however, American courts hold that leave to withdraw a 
plea of guilty is within the discretion of the trial court.* It is here that the 
question as to the effect of a plea of guilty becomes crucial, since only by 
deciding this question can it be determined if there is an abuse of discretion 
in refusing to allow one to withdraw his plea. This means that if the in- 
dictment was defective in that it failed to inform the defendant of the exact 
crime with which he is charged, it would be within the discretion of the 
trial court, subject only to review of abuse of discretion, to determine 
whether the defendant was prejudiced by the defect, and thus justifying 
a withdrawal of his plea. 

An analysis of the few cases discussing the point indicates that a plea 
of guilty is not merely an admission of the acts of the defendant, but an 
admission of certain facts in light of the charges indicated in the indictment.® 
There are holdings which indicate that a plea of guilty entered to one charge 
will not result in conviction of a greater charge, even though the admitted 
facts may so warrant.’® Moreover, a plea of guilty to one charge is not 
grounds for conviction on a completely different charge.™ 

It would seem, then, that the defendant admits only those facts con- 
nected with a specific indictment.'* What then are the rights of the defendant 
concerning a defective indictment? Is it enough that he not be subjected to 
a longer sentence? Although the court in the principle case did not discuss 
this problem and, indeed, talked in terms of “abuse of discretion of the 
trial court” it correctly saw the problem when it said, “But was he not de- 
prived of his fundamental right to plead to the misdemeanor charge? And 
could it not be that he pleaded guilty because he was charged with a 
felony?”* 





7 People v. Hollingsworth, 338 Mich. 161, 61 N.W.2d 22 (1953). This rule may 
have been modified in People v. Case, 340 Mich. 526, 65 N.W.2d 803 (1954) when the 
court said that this was a privilege and not an absolute right. As to the matter of a 
right, see Higgins v. State, 92 Ga. App. 739, 90 S.E.2d 40 (1955). 

8 LaBarbera v. State, 63 So. 2d 654 (Fla. 1953) ; Reed v. Comm. of Ky., 261 S.W.2d 
630 (Ky. 1953); State v. Frohner, 150 Ohio St. 53, 80 N.E.2d 868 (1948); State v. 
Rose, 256 P.2d 493 (Wash. 1953). 

9 A guilty plea admits only the facts charged in the information, and confesses no 
crime, if none is charged therein. People v. LaFace, 148 Misc. 238, 266 N.Y.S. 458 
(Westchester County Ct. 1933). The defendant cannot plead guilty except to a 
specific indictment, People ex rel. Glass v. Murphy, 284 N.Y.S. 882, 246 App. Div. 885 
(1936) 

10 Commonwealth v. Roby, 29 Mass. (12 Pick.) 496 (1832); State v. Dickson, 200 
Iowa 17, 202 N.W. 225 (1925). 

11 A plea of guilty to the offense of permitting gambling on the premises is not an 
admission of guilt of setting up and operating a game. Gilley v. Commonwealth, 312 
Ky. 585, 229 S.W.2d 60 (1950). 

12 People ex rel. Glass v. Murphy, supra note 9. 

13 People v. Englese, supra note 1 at 86, 163 N.E.2d at 878, 195 N.Y.S.2d at 643. 
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Under the prevailing rule, Ohio included,'* leave to withdraw a plea 
of guilty is granted or refused at the discretion of the trial court, subject to 
review by the appellate court for an abuse of discretion. The justification 
for this rule is that the trial judge ordinarily has the better opportunity to 
view the circumstances of the case and the conduct of the defendant before 
the court. Thus the defendant should not be allowed to trifle with the court 
by deliberately entering a plea of guilty one day and then withdrawing it 
the next.'* Moreover, from an administrative point of view it is undesirable 
to allow a defendant to speculate on his punishment and then withdraw his 
plea if he is disappointed. Under this view, it seems that the ruling of the 
trial court should be sustained unless it can be shown that a manifest in- 
justice will result in a particular case. 

Such injustice does result where one is refused his request to withdraw 
his plea to an erroneous indictment, especially when the error is a material 
one as in the instant case. Appellate courts should, and have considered a 
denial of a motion to withdraw a plea of guilty as an abuse of discretion 
when there has been, (1) ignorance and inadvertance,’® (2) a plea not 
voluntarily and freely made,!? or (3) duress in obtaining the confession.® 

In the instant case the prosecution, the accused, and the trial court 
were operating under the assumption that the indictment was for a felony. 
Where all parties are acting under such a mistake of law, it is only fair that 
the defendant be given an opportunity to plead to the correct charge. Denial 
of such an opportunity should certainly be considered an abuse of discretion. 
In order to guarantee just results, it is essential that courts discuss the exact 
effect of admissions incorporated in a guilty plea, that is whether the de- 
fendant pleads merely to the facts or to the entire indictment. Such a de- 
termination is necessary to guide the trial court in the exercise of its dis- 
cretion in this area. 

On application by the defendant to change his plea of guilty to a plea 
of not guilty, all doubt should be resolved in favor of a trial on the merits.® 
Perhaps by adopting this view, the courts will be forced to discuss and de- 
cide the crucial problem of whether the defendant pleads to facts or to a 


specific indictment. 
Windell F. Fisher 





14 In Ohio, the granting of permission to withdraw a plea of guilty rests in the 
sound discretion of the trial ,;court, State v. Frohner, 150 Ohio St. 53, 80 N.E.2d 868 
(1948). Moreover, a party should not be permitted to trifle with the court in deliber- 
ately entering a plea of guilty one day and capriciously withdrawing it the next day, 
In re Spensky, 133 N.E.2d 195 (Ohio Ct. App., 1955). 

15 Jn re Spensky, supra note 14. 

16 Mahoney v. State, 197 Ind. 335, 149 N.E. 444 (1925). 

17 State v. Peterson, 42 Idaho 785, 248 Pac. 12 (1926). 

18 People v. Schwarz, 201 Cal. 309, 257 Pac. 71 (1927). 

19 State v. McBane, 128 Mont. 369, 275 P.2d 218 (1954). 

















CONTINGENT FEE REGULATION BY COURT RULE 


Gair v. Peck 
6 N.Y.2d 97, 160 N.E.2d 43, 188 N.Y.S.2d 491 (1959) 


The defendants, Justices of the Appellate Division of the Supreme 
Court of New York, promulgated a rule which established in effect a scale 
for contingent fees in ordinary personal injury and wrongful death actions.? 
Plaintiff attorneys attacked the court’s power to enforce the rule as being 
unconstitutional and prohibited by statute. They contended that the rule 
changed substantive law and was therefore a legislative matter. The New 
York Court of Appeals, in reversing the lower courts, held that the purpose 
of the rule was to discipline attorneys receiving larger fees than could be 
collected according to existing law,2 and thus was within the Appellate 
Division’s statutory rule making power as a procedural device to regulate 
conduct of attorneys.® 





1 The rule, similar to bar association suggested fee schedules, provides that the 
maximum contingent fee be limited to percentages of the gross award ranging from 
50% of small recoveries to 25% on the amount over $25,000. In the alternative, the 
agreement could stipulate for a fraction up to 1/3 of the total recovery. The rule 
also provides that in extraordinary circumstances after a hearing, higher amounts may 
be permitted in order to adequately compensate the attorney for his services. Attorneys 
receiving more than the permitted amounts were deemed to be in violation of the 
Canons of Professional Ethics and subject to disciplinary proceedings. The rule will 
hereinafter be referred to as “the New York rule” even though it applies only in the 
First Judicial Department. Gair v. Peck, 6 N.Y¥.2d 97, 101—102 n.1, 160 N.E.2d 43, 
45—46 n.1, 188 N.Y.S.2d 491 (1959), modified, 6 N.W.2d 983, 161 N.E.2d 736, 191 N.YS. 
2d 951 (1959), appeal dismissed, 361 U.S. 374 (1960). Case discussed in 60 Colum. L. 
Rev. 242 (1960) ; and 73 Harv. L. Rev. 1212 (1960). 

2 “Contingent fees may be disallowed between an attorney and his client in spite 
of contingent fee retainer agreements if the amount becomes large enough to be out of 
all proportion to the value of the professional services rendered.” Gair v. Peck, supra 
note 1, at 106, 160 N.E.2d at 48. 

3 “The rule-making power of the Appellate Divisions (N.Y. Judiciary Law, § 83) 
in exercising their long standing ‘power and control over attorneys and counsellors-at- 
law’... (Judiciary Law, § 90, subd. 2) has always been adapted to the exigencies of 
the times and to the ingenuity of lawyers who are trying to sail too close to the wind. 
We think that it extended to the adoption of rule 4. In view of the existence of 
subdivision 2 of section 90 of the Judiciary Law, it is not necessary to decide whether, 
as part of the Supreme Court which is vested by the Constitution with the general 
jurisdiction in law and equity (N.Y. Const. art. VI, § 1), the Appellate Divisions possess 
similar powers over attorneys apart from statute.” Gair v. Peck, supra note 1, at 115, 
160 N.E.2d at 53. 

N.Y. Judiciary Law, § 83 (1945). “. .. A majority of the justices of the appellate 
division in each department, by order of such majority, shall have power, from time to 
time, to adopt, amend or rescind any special rule for such department not inconsistent 
with any statute or rule of civil practice.” 

N.Y. Judiciary Law, § 90 subd. 2 (1946). “The supreme court shall have power and 
time, to adopt, amend or rescind any special rule for such department not inconsistent 
control over attorneys and counsellors-at-law and all persons practicing or assuming to 
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The use of contingent fees has been extensively commented upon.* 
Most jurisdictions prohibit their use, the view being that they give the at- 
torney a “stake in the claim’; in other words, their use is considered 
champertous. In the United States, the only major country permitting the 
use of contingent fees, the argument that they are socially necessary has 
prevailed. Thus, those unable to pay a retainer are enabled to have their 
claims litigated. The use of contingent fees where the client is able to pay 
is being severely criticised and the explanation that their general use in 
actions for damages is fair to clients generally and necessary for fair re- 
muneration of attorneys, is not altogether convincing. However, “it seems 
best to concede that the contingent fee is ethical where the client is unable 
to pay and a genuine contingency as to the possibility of recovery exists.””® 

While the New York rule was held to be a procedural device to regulate 
the bar, the strenuous dissents® and lower court opinions’ indicate that the 
rule may well amount to a substantive change in the law.* The court’s ulti- 
mate determination of what circumstances are extraordinary to merit a de- 
parture from the schedule and what constitutes adequate compensation 
under those circumstances will determine whether substantive law has been 





practice law, and the appellate division of the supreme court in each department is 
authorized to censure, suspend from practice or remove from office any attorney who 
is guilty of professional misconduct, malpractice, fraud, deceit, crime or misdemeanor, 
or any conduct prejudicial to the administration of justice; ... .” 

The extensive discussion of Cardozo’s opinion in People ex rel. Karlin v. Culkin, 248 
N.Y. 465, 162 N.E. 487, 60 A.L.R. 851 (1928) in the instant case indicates that the rule- 
making power may be inherent in the New York courts. In Karlin, the court held 
valid the punishment of an attorney for refusing to be sworn to testify before a court 
conducting a general investigation into the conduct and practices of attorneys. Cardozo, 
while summarizing the constitutional and legislative history concluded that “. . . there 
is little room for doubt . . . that attorneys might be regulated by rules and orders of 
the courts. The provision was declaratory of a jurisdiction that would have been im- 
plied if not expressed.” While Cardozo left the constitutional question unanswered, he 
noted that “. . . the courts continued to act upon the theory that the power of regula- 
tion was either implied or inherent.” People ex rel. Karlin v. Culkin, supra, at 477, 162 
N.E. at 492. The New York Constitution is silent on the court’s power to make rules. 

4 An excellent discussion appears in Comment, “Are Contingent Fees Ethical 
Where Client is Able to Pay a Retainer,” 20 Ohio St. L.J. 329 (1959). 

5 Id. at 330. “. .. [I]f, however, it appears that the contract was induced by 
fraud or misrepresentation, or that, in view of the nature of the claim, the compensation 
is so excessive as to evidence a purpose on the part of the attorney to obtain an im- 
proper or undue advantage over the client, the contract will not be enforced.” 5 Am. 
Jur. “Attorneys at Law” § 159 (1936). 

6 Gair v. Peck, supra note 1 at 115, 123, 106 N.E.2d at 53, 58. 

7 Gair v. Peck, 5 App. Div. 2d 303, 171 N.Y.S.2d 594 (1958); Gair v. Peck, 6 
Misc. 2d 739, 165 N.Y.S.2d 247 (Sup. Ct. 1957). 

8 The best statement of the substantive law is that the agreement must be reason- 
able under all the circumstances. This statement appears in canon 13 of the Canons 
of Professional Ethics of the American Bar Association as adopted by the New York 
State Bar Association. The Supreme Court of Ohio has also adopted the canons of the 
American Bar Association. 
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changed.® The court might well have repeated the cautions expressed by 
Cardozo in People ex rel. Karlin v. Culkin’ to insure that the rule be con- 
strued procedurally: 


We place power and responsibility where in reason they should be. 
No doubt the power can be abused but that is true of power gen- 
erally. In discharging a function so responsible and delicate, the 
courts will refrain, we may be sure, from a surveillance of the pro- 
fession that would be merely odious or arbitrary. They will act 
considerately and cautiously, mindful at all times of the dignity of 
the bar and of the resentment certain to be engendered by any 
tyrannous intervention. 


In view of continuing concern directed toward excessive contingent 
fees,!! this note will consider first—the law pertaining to contingent fees in 
Ohio; second—whether solution by court rule is possible in Ohio; and third 
—whether solution by court rule is desirable. 

The Ohio Supreme Court decided at an early date that contingent fees 
were enforceable.'? While contracts for extortionate amounts made after the 
attorney-client relationship has arisen will not be enforced,!* attorneys may 
deal with prospective clients “at arm’s length,” making whatever bargain 
they choose.'* In short, contracts for contingent fees are enforceable in the 
absence of undue influence, fraud or duress.’® 


However, such contracts are always subject to the inquiry as to 
whether or not they are in contravention of public policy, or where 
the attorney has by reason of surrounding circumstances obtained 
an advantage, and to enforce such a contract would exact an un- 
reasonable and unconscionable proportion of the claim.'® 


When a fee is held unconscionable, the attorney may recover the reasonable 
value of his services by an action in quantum meruit.’" 

The Ohio Supreme Court has adopted the Canons of Professional (and 
Judicial) Ethics of the American Bar Association.1* Canon 12 establishes 
guides for determining an adequate but reasonable compensation for at- 
torneys’ services,’® and concludes that, “In fixing fees it should never be 





9 Supra note 1. 

10 Supra note 3, at 479, 480, 162 N.E. at 493. 

11 A recent example entitled “When the Lawyer Gets the Spoils” by Murray Teigh 
Bloom appeared in the March 1960 issue of the Reader’s Digest at page 105. The author 
discussed extreme instances of overreaching, expressing apparent lay approval of the 
court rule involved in the instant case. 

12 Spencer v. King, 5 Ohio 182 (1831). 

13 Carlton v. Dustin, 10 Bull. 294 (Ohio 1883). 

14 Boldt v. Baker, 13 Ohio App. 125 (1920); Carlton v. Dustin, supra note 13. 

15 Reece v. Kyle, 49 Ohio St. 475, 31 N.E. 737, 16 L.R.A. 723 (1892); Healy v. 
Robinson, 11 Ohio N.P. (n.s.) 329, 21 Ohio Dec. 579 (Cincinnatti Munic. Ct. 1911). 

16 American Vitrified Products Co. v. Crooks, 20 Ohio L. Abs. 627, 632 (Ct. App. 
1935). 

17 Jd. at 633. 
18 Ohio Supreme Court Rules of Practice, Rule 28. 
19 The seven criteria mentioned involve time, work and skill of the attorney, the 
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forgotten that the profession is a branch of the administration of justice and 
not a mere money-getting trade.” Canon 13 provides that, “A contract for 
a contingent fee, where sanctioned by law should be reasonable under all the 
circumstances of the case, including the risk and uncertainty of the com- 
pensation, but should always be subject to the supervision of a court as to 
its reasonableness.” Even though the canons are not law, they are cogent 
statements of the significant considerations. Thus, while contingent fees 
should be disallowed if unreasonable or unconscionable,”° clarification is in 
order to avoid possible misunderstandings arising from statements previously 
set forth, appearing in the Ohio cases. 

The Ohio courts have statutory power to make court rules,”! this power 
being comparable to the New York statutes which empowered the New York 
court to adopt its rule.2? However, the power of the Supreme Court of Ohio 
to regulate the bar goes beyond the statutes.?* In affirming a disbarment 
proceeding the court held that; 

Although this court recognizes that the legislative branch may by 

statute provide standards and qualifications for admission to the bar 

and methods for the initiation and conduct of proceedings to disbar, 

suspend or otherwise discipline attorneys for specified causes, such 

legislation is to be interpreted as an aid to and not as a limitation 

on the power of the judicial branch in these respects. . . . 

There can be no question now of the inherent power of this 


effect upon his practice, the amount in controversy, the contingency involved and the 
customary charge for that service. The canon also indicates that a client’s ability to 
pay should only be considered to lower or even negate the attorney’s fee. 

20 “An unconscionable contract is said to be one ‘such as no man in his senses and 
not under a delusion would make on the one hand, and as no honest and fair man 
would accept on the other! ...A contract will be regarded as unconscionable if the 
inadequacy is so gross as to shock the conscience. . . . If an undue advantage is taken 
to one’s situation and circumstances by and through which an unfair and uncon- 
scionable contract is obtained from him, equity upon proper application will afford 
relief... .’ Carter v. Boone County Trust Co., 338 Mo. 629, 651, 652, 92 S.W.2d 647, 
657 (1935), citing 1 Page, Contracts, § 641 (1st ed. 1905). 

21 Ohio Rev. Code § 2503.36 (1953). “The supreme court may prescribe rules for 
the regulation of its practice, the reservation of questions, the transmission of cases to - 
it from the lower courts and the remanding of cases.” 

Ohio Rev. Code § 2505.45 (1953). “The supreme court may make and publish 
rules with respect to the protedure in the supreme court not inconsistent with the laws 
of the state. 

“The several judges of the courts of common pleas and the judges of the courts 
of appeals shall make rules not inconsistent with the laws of the state, for regulating 
the practice and conducting the business of their respective courts, which they shall 
submit to the supreme court. The supreme court may aiter and amend such rules and 
make other rules necessary for regulating the proceedings in any court.” 

22 Supra note 3. 

23 The Ohio courts are creatures of the Ohio Constitution and as such have 
“judicial power.” Ohio Const. art. 4, § 1, “The judicial power of the state is vested 
in a Supreme Court, Courts of Appeals, Courts of Common Pleas, Courts of Probate, 
and such other courts inferior to the Courts of Appeals as may from time to time be 
established by law.” 
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court as to the disciplining of attorneys and, therefore, of its power 

to provide by rule the procedure in reference to hearings upon such 

questions. That is all that was contemplated in the establishment 

of the Board of Commissioners on Grievances and Discipline.** 

(Emphasis added.) 

Thus, the Ohio Supreme Court, in exercising its inherent rule-making powers 
created a state-wide board to make findings, administer mild disciplinary 
action and submit recommendations to the supreme court.*> The board is 
empowered to investigate complaints of misconduct by, or practices of, any 
attorney or counselor-at-law or judge which tend to defeat the administration 
of justice or bring the courts or legal profession into disrepute. ‘“Misconduct 

. . Shall mean any violation of any provision of the oath of office . . . or 
any violation of the Canons of Professional Ethics . . . or the commission 
of a crime involving moral turpitude.”** 

Therefore, it being established that the Ohio courts have inherent power 
to provide by rule for disciplinary proceedings, a procedural rule merely 
enforcing the law ought to be held valid in Ohio as well as in New York. 
In Ohio, a fee schedule seemingly could be adopted by an amendment to the 
definition of “misconduct” with enforcement proceedings beirg had under 
the facilities previously discussed. 

Aside from the New York type of court rule, there have been varied 
attempts at preventing the exaction of excessive contingent fees. As previ- 
ously noted, many jurisdictions have abolished the use of contingent fees. 
Maine has canons disapproving contingent fees and they are permitted 
in Massachusetts only when the client is unable to pay a retainer.27 Okla- 
homa, by statute, limits contingent fees to 50% of the net recovery.”® 
Most states operate on an ad hoc basis with individual determinations by the 
courts as necessary. The latter procedure presented a burden which the 
New York court felt obliged to‘relieve by the rule in the instant case.”® If 
the use of contingent fees should arouse public indignation, or if individual 
determinations become burdensome for the courts it will be necessary to take 
some action. In that event, the apparent flexibility and judicial control of 
the New York rule makes it worthy of serious consideration. Indeed, as 
Cardozo observed in Karlin,®® “If the house is to be cleaned, it is for those 
who occupy and govern it, rather than for strangers, to do the noisome 


work.” 
William B. Badger 


24 Cleveland Bar Assoc. v. Pleasant, 167 Ohio St. 325, 334, 335, 148 N.E.2d 493, 
494 (1958), citing In re McBride, 164 Ohio St. 419, 132 N.E.2d 113 (1956). 

25 The operation of the board was discussed in “Disbarment and Reinstatement 
Procedure in Ohio,” 18 Ohio St. L.J. 139 (1957). 

26 Ohio Supreme Court Rules of Practice, Rule 27(1). 

27 Comment, supra note 4, at 337. 

28 Oklahoma Stats. Ann. tit. 5, § 7 (1953). 

29 “ |. Contingent fee agreements have been filed with the Clerk of the First 
Department [pursuant to another court rule] at an annual rate of 150,000 or more, of 
which upwards of 60% have fixed the attorneys’ compensation at 50% of the amount 
of recovery.” Gair v. Peck, supra note 1 at 102, 160 N.E.2d at 45. 

80 People ex rel. Karlin v. Culkin, supra note 3 at 480, 162 NE. 493. 











